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CHAPTER 1
THE COMPANIES ACT, 2013
UNIT1: PRELIMINARY

•

BACKGROUND AND AIM OF THE ACT

It came into existence at once from the date of notification in the Official Gazette
i.e., from 30th August, 2013, however, the remaining provisions of the Act shall
come into force on such date as the Central Government may, by notification in
the Official Gazette, appoint and different dates may be appointed for different
provisions of this Act.




It extends to the whole of India.
Structure of the Act: The Companies Act, 2013 has 470 Sections (covered in 29
Chapters) and 7 Schedules as against 658 Sections (covered in 13 Parts) and 15
Schedules of the Companies Act, 1956.
a.
To promote the development of the economy by encouraging
entrepreneurship and enterprise efficiency and creating flexibility and
simplicity in the formation and maintenance of companies;
b.
To encourage transparency, accountability and high standards of corporate
governance;
c.
To recognize various new concepts and procedures facilitating convenience
of doing business while protecting interests of all the stakeholders;
d.
To enforce stricter action against fraud and gross non-compliance with
company law provisions;
:1:
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•

Purpose/ Objective of the Act :
e.

To set up institutional structure in the form of various authorities, bodies and
panels as well as by including recognition of various roles for professionals
and other experts; and

f.

To cater to the need for more effective and time bound approvals and
compliance requirements relevant in the present context.

MEANING OF COMPANY
The word 'company' is derived from the Latin words (com= with or together; and
panis = bread or meal); and originally referred to an association of persons who took
their meals together.

•

DEFINITION OF COMPANY
The term 'company' has been defined under Section 2(20) of the Companies Act, 2013.
As per this, 'company' means a company incorporated under Companies Act, 2013
or under any of the previous laws relating to companies.
It may be noted the term 'Company' shall be used in the sense as defined above for the
entire Companies Act, 2013, unless the context otherwise requires.

•

ACT APPLICABLE TO:
The provisions of this Act shall apply to1.

Companies incorporated under this Act or under any previous company law.

2.

Insurance companies, except in so far as the said provisions are inconsistent with
the provisions of the Insurance Act, 1938 or the Insurance Regulatory and
Development Authority Act, 1999;

3.

Banking companies, except in so far as the said provisions are inconsistent with
the provisions of the Banking Regulation Act, 1949;

4.

Companies engaged in the generation or supply of electricity, except in so far as
the said provisions are inconsistent with the provisions of the Electricity Act, 2003;

5.

Any other company governed by any special Act for the time being in force, except
in so far as the said provisions are inconsistent with the provisions of such special
Act , and

6.

Such body corporate, incorporated by any Act for the time being in force, as the
Central Government may, by notification, specify in this behalf, subject to such
exceptions, modifications or adaptation, as may be specified in the notification.
Example: Food Corporation of India (FCI), National Highway Authority of India
(NHAI) etc.

For example: ABC Ltd. was incorporated on 1.1.1912 under the Indian Companies Act,
1882. So, the Companies Act, 2013 shall also be applicable on ABC Ltd.

:2:
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CHARACTERISTICS OF COMPANY
Following are the characteristics of a company:
1.
Separate legal entity: A company is an artificial person having a personality
which is distinct from the members constituting it. Thus, a company has got an
entity which is separate from its members. And since this separate entity concept
is conferred by law, it is said that a company has got a separate legal entity.
1. Salomon v. Salomon & Co. Ltd.
Salomon had, for some years, carried on a prosperous business as a leather
merchant and boot manufacturer. He formed a limited company consisting of
himself, his wife and a daughter, and his 4 sons as the shareholders, all of whom
subscribed for one share of 1 pound each. Salomon was the managing director
and two of his sons were other directors.
Salomon sold his business (which was perfectly solvent at that time) to the
Company for the sum of 38,782 £. He got the following consideration:10,000
Secured Debentures of 1£ each
20,000
Fully - paid Shares of 1 £ each
8,782
Cash
The company soon ran into difficulties and the debenture holders appointed a
receiver and the company went into liquidation. The total assets of the company
amounted to 6,050£, its liabilities were 10,000£ secured debentures and 8,000£
owing to unsecured trade creditors. The unsecured trade creditors claimed the
whole of the company's assets, viz. 6,050 £ on the ground that as the company
was a mere agent for Salomon and thus they were entitled to payment of their
debts in priority to debentures.
The House of Lords rejected these contentions and held that a company, on
registration, has its own existence or personality separate and distinct from its
members and, as a result, a shareholder cannot be equated with a company,
even if he holds virtually the entire share capital of the company.
2.
Limited liability: A company limited by shares is a registered company having the
liability of its members limited to the amount, if any, unpaid on the shares
respectively held by them. If his shares are fully paid - up, he has nothing more to
pay.
3.

Perpetual Succession: An incorporated company never dies. Perpetual
succession, therefore, means that the membership of a company may keep
changing from time to time but does not affect its continuity. Members may come
and go but the company will continue forever.

4.

Separate Property: No member can claim himself to be the owner of the
company's properties either during its existence or in its winding up. A member
does not even have an insurable interest in the property of the company.

5.

Transferability of Shares: The capital of a company is divided into parts called
shares. The shares are said to be movable property and subject to certain
conditions, freely transferable for that. No shareholder is permanently or
necessarily wedded to a company. It may be noted that this right of shareholder is
restricted in the case of a private company.
:3:
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Common Seal: Since a company has no physical existence, it must act through
its agents. All the important documents of a company must be under the seal of
the company. The common seal, thus, acts as the official signature of a company.
The Companies (Amendment) Act, 2015 has made the common seal optional by
omitting the words "and a common seal" from Section 9 so as to provide an
alternative mode of authorization for companies who opt not to have a common
seal. Rational for this amendment is that common seal is seen as a relic of
medieval times. This amendment provides that the documents which need to
be authenticated by a common seal will be required to be so done, only if the
company opts to have a common seal. In case a company does not have a
common seal, the authorization shall be made by two directors or by a
director and the Company Secretary, wherever the company has appointed a
Company Secretary.

7.

Capacity to sue and be sued: A company, being a body corporate, can sue and
be sued in its own name.

8.

Separate Management: The members of a company may derive profits without
being burdened with the management of the company. The company is
administered and managed by its own managerial personnel.

9.

Voluntary Association for Profit: A company is a voluntary association for profit.
It is formed for the accomplishment of some public goals and whatsoever profit is
gained is divided among its shareholders.

•

IS COMPANY A CITIZEN?
Although, a company is regarded as a legal person (though artificial), it is not a citizen
either under the Constitution of India or the Citizenship Act, 1955.

•

HAS COMPANY A NATIONALITY AND RESIDENCE?
It is established through judicial decisions that a company cannot be a citizen, yet it has
nationality, domicile and residence.

•

LIFTING OR PIERCING THE CORPORATE VEIL


Corporate veil: It refers to a separate legal existence enjoyed by the company
which is distinct from people who own & manage it.
It is an artificial curtain created by law which separates the company from the
people who own and manage it.



Effect of corporate veil: Only Company is liable for the acts/defaults done in
name of company, even though directors/employees acted on behalf of company.



Lifting of corporate veil: It means looking behind the company as a legal person,
i.e., disregarding the corporate entity and paying regard, instead, to the realities
behind the legal facade. Where the Courts ignore the company and concern
themselves directly with the members or managers, the corporate veil may be said
to have been lifted. Only in appropriate circumstances, the Courts shall lift the
corporate veil.

:4:
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CLASSIFICATION OF COMPANY

A.

BASED ON LIABILTY
1.
Company limited by shares: As per Section 2(22),A company limited by shares
is a registered company having the liability of its members limited to the amount, if
any, unpaid on the shares respectively held by them. If his shares are fully paid up, he has nothing more to pay.
2.

Company limited by guarantee:

As per Section 2(21), a company limited by guarantee or a "guarantee
company" is a company having the liability of its members limited to such an
amount as the members may respectively thereby undertake, by the
memorandum of association of the company, to contribute to the assets of
the company.

A special feature of this type of company is that the liability of members to
pay their guaranteed amounts arises only when the company has gone into
liquidation and not when it is a going concern.

Clubs, trade associations and societies for promoting different objects are
examples of companies limited by guarantee.

A guarantee company without share capital does not obtain its initial and
working funds, from its members, but from some other source or sources e.g.
grants, endowments, fees, subscriptions and the like.

But a guarantee company having a share capital raises its initial capital
from its members, while the normal working funds would be provided from
other sources, such as fees, charges, subscriptions.
If a guarantee company has share capital, the shareholders have two-fold liability;
to pay the amount which remains unpaid on their share whenever called upon to
pay, and secondly, to pay the amount payable under the guarantee when the
company goes into liquidation. The voting power of a guarantee company having a
share capital is determined by the shareholding and not by the guarantee.

:5:
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Unlimited Company:

As per Section 2(92), unlimited company is a company not having any limit
on the liability of its members. In such a company the liability of a member
ceases when he ceases to be a member.




B.

Thus, the maximum liability of the members of such a company could extend
to their entire personal property to meet the debts and obligations of the
company.
The members of an unlimited company are not liable directly to the creditors
of the company, unlike in the case of partners of a firm. The liability of the
members is only towards the company, so long it is a going concern; and in
the event of its being wound up, only the Liquidator can ask the members to
contribute to the assets of the company.

BASED ON MEMBERS
1.

Private Company:


As per Section 2(68), private company is a company which by its articles,—
(i)

restricts the right to transfer its shares;

(ii)

limits the number of its members to two hundred (except in case of One
Person Company):
The clause provides that where two or more persons hold one or more
shares in a company jointly, they shall be treated as a single member:
However following shall not be included in the number of members:
♦

persons who are in the employment of the company; and

♦

persons who, having been formerly in the employment of the
company, were members of the company while in that
employment and have continued to be members after the
employment ceased.

(iii) prohibits any invitation to the public to subscribe for any securities of the
company.


2.

There should be at least two persons to form a private company i.e., the
minimum no. of members in a private company is two. A private company
should have at least two directors. The name of a private limited company
must end with the words "Private Limited".

Public Company:


As per Section 2(71),public company is a company which

is not a private company



Seven or more members are required to form the company.





a private company which is a subsidiary of a public company shall also
be deemed to be a public company for the purposes of this Act, even
where such subsidiary company continues to be a private company in
its articles (three restrictions).
There should be at least seven persons to form a public company i.e., the
minimum no. of members in a public company is seven. A public company
should have at least three directors. The name of a public limited company
must end with the word "Limited".
:6:
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3.

Insertion of a new Section 3A as per Notification dated 3rd Jan, 2018:
If at any time the number of members of a company is reduced, in the case
of a public company, below seven, in the case of a private company, below
two, and the company carries on business for more than six months while
the number of members is so reduced, every person who is a member of the
company during the time that it so carries on business after those six months
and is cognisant of the fact that it is carrying on business with less than
seven members or two members, as the case may be, shall be severally
liable for the payment of the whole debts of the company contracted during
that time, and may be severally sued there for."

One Person Company:


Definition: As per Section 2(62),one person company is a company whichOne Person Company' means a company which has only one person as a
member.
It is basically a private company with some unique features.
As regards the name of a One Person Company, the Act provides that the
words "One Person Company" or 'OPC' shall be mentioned in brackets below
the name of such Company, wherever its name is printed, affixed or
engraved.



Logic and Advantages of New Concept OPC: To encourage unorganized
proprietorship business to enter into organized corporate world, the concept
of "one person company" 'OPC') was recommended by J.J. Irani Committee.
As the name suggests, it means a company which has only one person as
member. The concept is widely accepted in countries like China, Pakistan,
Singapore, US. In the case of India, if you wish to set up a private company,
minimum two shareholders are required. In many cases, because of this
legal requirement a second shareholder is forcefully roped in. This second
shareholder at times take advantage of his position. Having recognized this
problem the concept of OPC has been introduced.



Relaxation for OPC:
a) An OPC is primarily a private company. However, certain provisions
which are applicable to a private company will not apply to an OPC. For
instance, only one director is sufficient (as against two in the case of
private company).
b) OPC is not required to hold annual general meeting.
c)
Information to be provided in the directors' report has been significantly
reduced (as compared to a private company).
d) Annual return in other companies shall be signed by director and
company secretary and in case of no company secretary by a practicing
company secretary whereas in the case of OPC annual return shall be
signed by company secretary and in case of his absence it will be
signed by director of the company.
e) The requirement of a minimum number of Board meetings to be
convened shall not apply to an OPC having one director. However, in
case of OPC having more than one director, the OPC shall hold at least
one meeting of the Board of directors in each half of calendar year and
the gap between two meetings is not less than ninety days.

:7:
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4.

Law with respect to formation of OPC provides that—


The memorandum of OPC shall indicate the name of the other person,
who shall, in the event of the subscriber’s death or his incapacity to
contract, become the member of the company.



The other person whose name is given in the memorandum shall give
his prior written consent in prescribed form and the same shall be filed
with Registrar of companies at the time of incorporation.



Such other person may be given the right to withdraw his consent.



The member of OPC may at any time change the name of such other
person by giving notice to the company and the company shall intimate
the same to the Registrar.



Any such change in the name of the person shall not be deemed to be
an alteration of the memorandum.



Only a natural person who is an Indian citizen and resident in India
(person who has stayed in India for a period of not less than 182 days
during the immediately preceding one calendar year)a)

Shall be eligible to incorporate a OPC;

b)

Shall be a nominee for the sole member of a OPC.



A natural person shall not be a member of more than a OPC at any
point of time and the said person shall not be a nominee of more than a
OPC.



Where a natural person being member in OPC becomes member in
another such company by virtue of his being a nominee in that OPC,
such person shall meet the eligibility criteria (as given in point above)
within a period of 182 days.



No minor shall become member or nominee of the OPC or can hold
share with beneficial interest.



Such Company cannot be incorporated or converted into a company
under section 8 of the Act. Though it may be converted to private or
public companies in certain cases. The procedure of conversion is
given in the rules 6 & 7 of the Chapter II.



Such Company cannot carry out Non-Banking Financial Investment
activities including investment in securities of anybody corporate.



OPC cannot convert voluntarily into any kind of company unless two
years have expired from the date of incorporation, except where the
paid up share capital is increased beyond fifty lakh rupees or its
average annual turnover during the relevant period exceeds two crore
rupees.

Small Company:


Definition: As per Section 2(85),small company means a company, other
than a public company,(i)

paid-up share capital of which does not exceed fifty lakh rupees or
such higher amount as may be prescribed which shall not be more than
ten crore rupees;
:8:
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(ii)



turnover of which as per as per profit and loss account for the
immediately preceding financial year does not exceed two crore
rupees or such higher amount as may be prescribed which shall not be
more than one hundred crore rupees:

Provided that nothing in this clause shall apply to-(i)

a holding company or a subsidiary company;

(ii)

a company registered under section 8; or

(iii)

a company or body corporate governed by any special Act.

It is basically a private company meeting prescribed threshold.


Logic and Advantages of New Concept Small Company:The 2013 Act
provides for a new entity in the form of Small Company, empowering the
Central Government to provide for a simpler compliance regime for small
companies.
Because of their size, they cannot be burdened with the same level of
compliance requirements. The small companies have to be enabled to take
quick decisions, be adaptable in the changing economic environment, yet be
encouraged to comply with the essential requirements of the law through low
cost of compliance cost.



C.

Following are some of the important relaxations provided to a small
company:
(i) Financial statements of small company may not include the cash flow
statement.
(ii) Small company shall be deemed to have complied with the provisions
relating to Board meeting if at least one meeting of the Board of
directors has been conducted in each half of a calendar year and the
gap between the two meetings is not less than ninety days.
(iii) Merger or amalgamation between two or more small companies have
been simplified without the requirement of court process.

BASED ON CONTROL
1.
Holding & Subsidiary Company

As per Section 2(87) provides that a company shall be a subsidiary of
another, if any of the following conditions are satisfied :(a) that other controls the composition of its Board of Directors;
(b) that other exercises or-controls more than one-half of the total voting
power either at its own or together with one or more of its subsidiary
companies; or
(c) the first-mentioned company is a subsidiary of any company which is
that other's subsidiary.

For the purpose of clause (a) above, the control of the composition of the
Board of directors of a company means that the holding company has power,
at its discretion, to appoint or remove all or majority of the directors of the
subsidiary company without the consent of the other persons.

It should be noted that holding and subsidiary companies are incorporated
companies and each is a separate legal entity.
:9:
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2.

For the purpose of this clause, the term 'company' includes any body
corporate. Thus, holding and subsidiary relationship can be established
between an Indian Company and a Foreign Company.
As per Section 2(46), 'Holding Company', in relation to one or more other
companies, means a company of which such companies are subsidiary
companies.
Subsidiary company not to hold shares in its holding company: Section
19 deals with the restrictions on the subsidiary company with respect to
holding of shares in its holding company and no holding company shall allot
or transfer its shares to any of its subsidiaries companies and any such
allotment or transfer of shares of a company to its subsidiary company shall
be void.
Following are the exceptions (a) where the subsidiary company holds such shares as the legal
representative of a deceased member of the holding company; or
(b) where the subsidiary company holds such shares as a trustee; or
(c) where the subsidiary company is a shareholder even before it became
a subsidiary company of the holding company.
The subsidiary company referred to in the above exceptions shall have a
right to vote at a meeting of the holding company only in respect of the
shares held by it as a legal representative or as a trustee, as referred to in
clause (a) or clause (b) of the said exceptions.

Associate company

As per Section 2(6), In relation to another company, means a company in
which that other company has a significant influence, but which is not a
subsidiary company of the company having such influence and includes a
joint venture company.

The expression "significant influence" means control of at least twenty per
cent. of total voting power, or control of or participation in business decisions
under an agreement;

The expression "joint venture" means a joint arrangement whereby the
parties that have joint control of the arrangement have rights to the net
assets of the arrangement;

This is a new definition inserted in the 2013 Act.

D.

BASED ON CAPITAL
1.
Listed company:
As per the definition given in the section 2(52), it is a company which has any of its
securities listed on any recognised stock exchange.
2.
Unlisted company:Means a company other than listed company.

E.

OTHER COMPANIES
1.
Government Company

As per Section 2(45), government company means any company in which
not less than fifty- one per cent. of the paid-up share capital is held by(i) the Central Government, or
(ii) by any State Government or Governments, or
a. partly by the Central Government and partly by one or more State
Governments,

And the section includes a company which is a subsidiary company of such a
Government company;
: 10 :
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Foreign Company
As per Section 2(42), foreign company means any company or body corporate
incorporated outside India which(i) has a place of business in India whether by itself or through an agent,
physically or through electronic mode; and
(ii) conducts any business activity in India in any other manner

3.

Company not for profit/Non-Profit companies
(i) Object of formation of Section 8 Company : Section 8 of the Companies
Act, 2013 deals with the formation of companies which are formed to
promote the charitable objects of commerce, art, science, sports, education,
research, social welfare, religion, charity, protection of environment etc. Such
company intends to apply its profit in promoting its objects and prohibiting
the payment of any dividend to its members.
(ii) Power of Central government to issue the license :

This section allows the Central Government to register such person or
association of persons as a company with limited liability without the
addition of words ‘Limited’ or ‘Private limited’ to its name, by
issuing licence on such conditions as it deems fit. The registrar shall
on application register such person or association of persons as a
company under this section.
 In exercise of powers conferred by Section 458 of the Companies Act,
2013 the Central Government hereby delegates to the ROC the
power & functions vested in it under the section 8 (1), subject to the
condition that the Central Government may revoke such delegation of
powers or may itself exercise the powers & functions under the said
sections, if in its opinion, such course of action is necessary in the
public interest.
(iii) Privileges of Limited Company: On registration the company shall enjoy
same privileges and obligations as of a limited company.
(iv) A firm may be a member of the company registered under section 8.
(v) Alteration of Memorandum and Articles: A company registered under this
section shall not alter the provisions of its memorandum or articles except
with the previous approval of the Central Government.
(vi) Conversion into any other kind of Company: A company registered under
this section may convert itself into company of any other kind only after
complying with such conditions as may be prescribed. A company registered
under section 8 which intends to convert itself into a company of any other
kind shall pass a special resolution at a general meeting for approving such
conversion.
(vii) Revocation of license:

The Central Government may by order revoke the licence of the
company where the company contravenes any of the requirements or
the conditions of this sections subject to which a licence is issued or
where the affairs of the company are conducted fraudulently, or
violative of the objects of the company or prejudicial to public interest,
and on revocation the Registrar shall put ‘Limited’ or ‘Private Limited’
against the company’s name in the register.

But before such revocation, the Central Government must give it a
written notice of its intention to revoke the licence and opportunity
to be heard in the matter.
: 11 :
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The Central Govt. has delegate to the Regional Directors, subject to
the condition that the Central Govt. may revoke such delegation of
powers or may itself exercise the powers & functions under this section
[i.e.8(5)], if in its opinion, such course of action is necessary in the
public interest.

Where a licence is revoked, the Central Government may, by order, if it
is satisfied that it is essential in the public interest, direct that the
company be wound up under this Act or amalgamated with
another company registered under this section. However, no such
order shall be made unless the company is given a reasonable
opportunity of being heard.

Where a licence is revoked and where the Central Government is
satisfied that it is essential in the public interest that the company
registered under this section should be amalgamated with another
company registered under this section and having similar objects, then,
notwithstanding anything to the contrary contained in this Act, the
Central Government may, by order, provide for such amalgamation to
form a single company with such constitution, properties, powers,
rights, interest, authorities and privileges and with such liabilities, duties
and obligations as may be specified in the order.

If on the winding up or dissolution of a company registered under this
section, there remains, after the satisfaction of its debts and liabilities,
any asset, they may be transferred to another company registered
under this section and having similar objects, subject to such conditions
as the Tribunal may impose, or may be sold and proceeds thereof
credited to the Insolvency and Bankruptcy Fund formed under
section 224 of the Insolvency and Bankruptcy Code, 2016.

A company registered under this section shall amalgamate only with
another company registered under this section and having similar
objects.

Thus, on revocation, Central Government may direct it to— Converts its
status and change its name or wind-up or amalgamate with another
company having similar object
(viii) Penalty/ punishment in contravention: If a company makes any default in
complying with any of the requirements laid down in this section, the
company shall, be punishable with fine varying from ten lakh rupees to one
crore rupees and the directors and every officer of the company who is in
default shall be punishable with imprisonment for a term which may extend to
three years or with fine varying from twenty-five thousand rupees to twentyfive lakh rupees, or with both. And where it is proved that the affairs of the
company were conducted fraudulently, every officer in default shall be liable
for action under section 447.
(ix) Exceptions :
 Can call its general meeting by giving a clear 14 days notice instead of
21 days.

Requirement of minimum number of directors, independent directors
etc. does not apply.

Need not constitute Nomination and Remuneration Committee and
Shareholders Relationship Committee.

: 12 :
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Dormant company:

Where a company is formed and registered under this Act for a future project
or to hold an asset or intellectual property and has no significant accounting
transaction, such a company or an inactive company may make an
application to the Registrar in such manner as may be prescribed for
obtaining the status of a dormant company.

"Significant accounting transaction" means any transaction other than—
(i) payment of fees by a company to the Registrar;
(ii) payments made by it to fulfil the requirements of this Act or any other
law;
(iii) allotment of shares to fulfil the requirements of this Act; and
(iv) payments for maintenance of its office and records.

5.

Nidhi company:
As per Section 406, a company which has been incorporated as a nidhi with the
object of cultivating the habit of thrift (cost cutting) and savings amongst its
members, receiving deposits from, and lending to, its members only, for their
mutual benefits and which complies with such rules as are prescribed by the
Central Government for regulation of such class of companies.

6.

Public financial institutions
As per Section 2(72), following institutions are to be regarded as public financial
institutions.
(i) The Life Insurance Corporation of India, established under the Life Insurance
Corporation Act, 1956;
(ii) The Infrastructure Development Finance Company Limited,
(iii) Specified company referred to in the Unit Trust of India (Transfer of
Undertaking and Repeal) Act, 2002;
(iv) Institutions notified by the Central Government under section 4A(2) of the
Companies Act, 1956 so repealed under section 465 of this Act;
(v) Such other institution as may be notified by the Central Government in
consultation with the Reserve Bank of India:
Provided that no institution shall be so notified unless—
(A) it has been established or constituted by or under any Central or State Act; or
(B) not less than fifty-one per cent of the paid-up share capital is held or
controlled by the Central Government or by any State Government or
Governments or partly by the Central Government and partly by one or more
State Governments
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•

CONVERSIONS OF PRIVATE COMPANY INTO
VERSA (Section 18)

PUBLIC COMPANY AND VICE

Conversion of a Private Company
into a Public Company:

Conversion of a Public Company into a
Private Company:

1. Pass special resolution for alteration
of its articles thereby deleting the
three restrictions of a private
company

1. Pass special resolution for alteration of
its articles thereby adding the three
restrictions of a private company +
Obtain National Company Law Tribunal
(NCLT) Approval

2. Pass special resolution for alteration
of its memorandum for changing its
name thereby deleting the word
‘private’ from its name
3. File following documents with ROC
within 15 days:
(i) Copy of special resolutions
(ii) Altered articles and Memorandum
4. The Registrar of Companies shall
register and issue fresh certificate of
incorporation
5. Further, if the number of members is
below 7, steps should be taken to
increase the number of members to
atleast 7 and that the number of
directors should be increased to
atleast 3, if they are only 2 directors.

2. Pass special resolution for alteration of
its memorandum for changing its name
thereby adding the word ‘private’ from
its name
3. File following documents with ROC:
(i) The Copy of special resolutions
(ii) Altered articles and Memorandum
(iii) Copy of NCLT Approval
4. Registrar of Companies shall register
and
issue
fresh
certificate
of
incorporation
5. Further, if the number of members
exceeds 200 then steps should be taken
to reduce the number of members to
200.
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•

CONVERSION OF OPC TO PRIVATE/ PUBLIC COMPANY (Section 18)

Voluntary conversion
1. OPC can get itself converted into a
Private or Public company after
increasing the minimum number of
members to 2/7 and directors to 2/
as the case may be.
2. Pass resolutions for alteration of
memorandum and articles
3. File an application to the Registrar
4. The Registrar, who shall after
satisfying himself that the provisions
applicable
for
registration
of
companies have been complied with,
close the former registration of the
company and issue fresh certificate
of incorporation
☻ It may be noted that an OPC can
voluntarily convert itself into a
Private or Public company only
after the expiry of two years from
the date of incorporation of OPC.

Compulsory conversion
1. Where the paid up share capital of
an One Person Company exceeds
fifty lakh rupees or its average
annual turnover during the relevant
period exceeds two crore rupees, it
shall cease to be entitled to continue
as a One Person Company. Here.
‘relevant period’ means the period of
immediately preceding 3
consecutive financial years.
2. Such One Person Company shall be
required to convert itself, within six
months of the date on which its paid
up share capital is increased beyond
fifty lakh rupees or the last day of the
relevant period during which its
average annual turnover exceeds two
crore rupees as the case may be, into
either a private company with
minimum of two members and two
directors or a public
3. Pass resolutions for alteration of
memorandum and articles.
4. The One Person Company shall
within period of 60 days from the date
of ceasing to be an OPC, give a
notice to the Registrar in Form No.
INC.5 informing that it has ceased to
be a One Person Company.
☻ If One Person Company or any officer
of the One Person Company
contravenes the provisions of these
rules, One Person Company or any
officer of the One Person Company
shall be punishable with fine which
may extend to ten thousand rupees
and with a further fine which may
extend to one thousand rupees for
every day after the first during which
such contravention continues.
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CONVERSION OF PRIVATE COMPANY TO OPC (Section 18)
1.
A private company other than a company registered under section 8 (non-profit
company) of the Act having paid up share capital of fifty lakhs rupees or less or
average annual turnover during the relevant period is two crore rupees or less may
convert itself into one person company by passing a special resolution in the
general meeting.
2.
Obtain No objection in writing from members and creditors.
3.
File copy of the special resolution with the Registrar of Companies within thirty days
from the date of passing such resolution in Form No. MGT. 14.
4.
The company shall file an application in Form No. INC.6 for its conversion into
One Person Company along with fees as provided in the Companies (Registration
offices and fees) Rules, 2014, by attaching the following documents, namely:−
The directors of the company shall give a declaration by way of affidavit duly
sworn in confirming that all members and Creditors of the company have
given their consent for conversion, the paid up share capital company is fifty
lakhs rupees or less or average annual turnover is two crores rupees or less,
as the case may be;
−
the list of members and list of creditors;
−
the latest Audited Balance Sheet and the Profit and Loss Account; and
−
the copy of No Objection letter of secured creditors.
5.
On being satisfied and complied with requirements stated herein the Registrar
shall issue the Revised Certificate of Incorporation, mentioning that now it has
become a One Person Company.
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CHAPTER 1
THE COMPANIES ACT, 2013
UNIT 2: INCORPORATION OF COMPANY AND MATTERS
INCIDENTAL THERETO

•

PROMOTER

Meaning: A promoter is a one (i.e. individual firm, company etc.) who
performs the preliminary duties necessary to bring the company into being
and float it, i.e. who brings the company into existence. He conceives the
idea, develops it and induces others to join the enterprise.
The promoter originates the scheme for the formation of a company, gets
together the subscribers to the memorandum, gets the memorandum and
articles prepared, executed and registered; finds the bankers, brokers and
legal advisers, finds the first directors, settles the terms of preliminary
contracts with vendors and makes arrangement for preparation,
advertisement and circulation of the prospectus and placement of the capital.

Definition: The term "Promoter” under section 2(69) means a person—
(a) who has been named as such in a prospectus or is identified by the
company in the annual return referred to in section 92; or
(b) who has control over the affairs of the company, directly or indirectly
whether as a shareholder, director or otherwise; or
(c) in accordance with whose advice, directions or instructions the Board of
Directors of the company is accustomed to act.

A person who merely acts in a professional capacity on behalf of the
promoter, such as a solicitor or an accountant and who is paid by him is not a
promoter.
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INCORPORATION OF COMPANIES
[SECTION 7 READ WITH COMPANIES (INCORPORATION) RULES, 2014]
Following is the procedure, in brief, for the incorporation of a company:I.
Selection of the type of company: The promoters of a company may
however select the type of a company as they wish to form themselves into
viz, One person company, private company, public company, non-profit
company, etc.
II.

Preliminary Requirements:
All the directors of the proposed company must ensure that they are having
Director’s Identification Number (DIN). Out of all the directors of the proposed
company, atleast one director should have digital signature to digitally sign
the incorporation and other related documents.

III.

Reservation of Name:
Any of the promoters should apply to the Registrar of Companies (ROC)
regarding the reservation of name. While applying, the following points
should be kept in mind:1.
He should apply in e-Form No. INC.1 along with the fees of ` 1,000/-,
as prescribed in the Companies (Registration Offices and Fees) Rules,
2014.
2.
Maximum of six proposed names can be given in order of preference.
Upon receipt of the application in the Form NC-1 for reservation of
name, the Registrar of Companies, after verification of all the criteria
and guidelines prescribed under Section 4 and related Rules, shall
approve any of the name, which shall be valid for a period of sixty days
from the date of intimation by the Registrar/MCA. After 60 days, if
documents for incorporation are not filed with the Registrar, the
reservation made by the Registrar shall lapse automatically.

IV.

Preparation of the Memorandum of Association and Articles of
Association:
Drafting of the MOA and AOA is generally a step subsequent to the
reservation of name made by the Registrar. MOA and AOA shall be in the
respective forms as specified in Schedule -1. It should be noted that the main
objects must be matched with the objects shown in e-Form INC.1. These two
documents are basically the charter and internal rules and regulations of the
company. Therefore, it must be drafted with utmost care and with the advice
of the experts and the ancillary clause for attainment of the main object
clause should be drafted in a very broader sense.

V.

Filing of the documents with the Registrar of Companies:
An application shall be filed, with the Registrar of Companies within whose
jurisdiction the registered office of the company is proposed to be situated, in
Form No. INC.2 (for One Person Company) and Form no. INC.7 (other
than One Person Company) along with the following documents, along
with the fee as provided in the Companies (Registration offices and fees)
Rules, 2014 for registration of a company, within 60 days from the date of
intimation regarding the reservation of name :(a) The memorandum and articles of the company duly signed by all the
subscribers to the memorandum in such manner as prescribed under
the Companies (Incorporation) Rules, 2014;
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(b)

a declaration in the prescribed Form INC.8 by an advocate or
chartered accountant or cost accountant or company secretary in
practice, who is engaged in the formation of the company, and by a
person named in the articles as a director, manager or secretary of the
company, that all the requirements of this Act and the rules made there
under in respect of registration and matters precedent or incidental
thereto have been complied with;
(c) an affidavit in Form INC-9 by each of the subscribers to the
memorandum and by all the persons named as the first directors, if any, in
the articles that they are not convicted of any offence in connection with
the promotion, formation or management of any company, or that they has
not been found guilty of any fraud or misfeasance or of any breach of duty
to any company under this Act or any previous company law during the
preceding five years and that all the documents filed with the Registrar for
registration of the company contain information that is correct and
complete and true to the best of their knowledge and belief;
(d) The address for correspondence till its registered office is
established;
(e) Certain prescribed particulars of every subscriber to the
memorandum along with proof of identity; (0 the particulars of the
persons mentioned in the articles as the first directors of the company,
their names, including surnames or family names, the Director
Identification Number, residential address, nationality and such other
particulars including proof of identity in the prescribed Form DIR-12;
(g) The particulars of the interests of the persons mentioned in the
articles as the first directors of the company in other firms or bodies
corporate along with their consent to act as directors of the company in
the Form DIR-12 along with the fee as per Companies (Registration
Offices and Fees) Rules, 2014;
(h) E-Form INC-22 for verification of the location of the registered office,
along with the following documents:
(i) Registered document of the title of the premises of the registered
office in the name of the company; or
(ii) Notarized copy of lease/rent agreement in the name of the
company along with a copy of rent paid receipt not older than one
month; or
(iii) Authorization from the owner or authorized occupant of the
premises along with proof of ownership or occupancy
authorization, to use the premises by the company as its
registered office; and
(iv) the proof of evidence of any utility service like telephone, gas,
electricity, etc. depicting the address of the premises in the name
of the owner/document as the case may be which is not older than
2 months.
There shall be attached to Form INC-22 the list of all other companies with
their CIN, if any, having the same unit/tenement/premises as their registered
office address.
It may be noted that as per Section 12, a company must have its
registered office within 15 days of its incorporation and hence Form
INC-22 can also be filed at a later stage rather than at the time of
incorporation.
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VI.

Certificate of Incorporation and allotment of Corporate Identity Number:
If the Registrar of Companies is satisfied that everything has been complied
with in regard to incorporation of companies, he shall issue a certificate of
incorporation in Form No. INC.11, normally within 7 days of the receipt of
documents, to the company signed & dated under his hand.
The date of registration of a company is the date mentioned in the certificate
and not that date on which the signature of the Registrar was written.
The validity of the registration cannot be challenged after the issue of
certificate of incorporation. But that does not mean that COI legalizes the
illegal object mentioned in the memorandum. In fact, it is for the incorporation
only that the certificate is made conclusive evidence by the legislature. On
and from the date mentioned in the certificate of incorporation, the Registrar
shall allot to the company a corporate identity number, which shall be a
distinct identity for the company and which shall also be included in the
certificates.

VII. Effect of Registration [Sec. 9]:
Section 9 provides that from the date of incorporation, the subscribers
become the members of the company. The company shall be a body
corporate with a name, capable of exercising all the functions of an
incorporated company under this Act and shall have perpetual succession
with power to acquire, hold and dispose of property, to contract, to sue and
be sued, by the said name.
VIII. Commencement of Business [Sec. 11]:
A company (both public and private) having a share capital shall not
commence any business or exercise any borrowing powers, unless the
following documents are filed with the ROC:
(i) a declaration by a director in the prescribed from that every subscriber
to the memorandum has paid the value of shares taken by him
(minimum five lakh rupees for public company and minimum one lakh
rupees for private company); and
(ii) The verification of its registered office.
Where no declaration has been filed with the Registrar within a period
of 180 days of the date of incorporation of the company and the
Registrar has reasonable cause to believe that the company is not
carrying on business or operations, he may remove the name of the
company from the register of companies.
•

SIMPLIFIED
PROFORMA
FOR
INCORPORATING
COMPANY
ELECTRONICALLY (SPICe)
The Ministry of Corporate Affairs has taken various initiatives for ease of business.
MCA has simplified the process of filing of forms of incorporation of company
through Simplified Proforma For Incorporating Company ELECTRONICALLY
(SPICe)
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PRE — INCORPORATION / PRELIMINARY / PROMOTERS' CONTRACT

Pre-incorporation Contracts are contracts purported to be made on behalf of
a company before its incorporation. Before incorporation, a company is nonexistent and has no capacity to contract.

Hence a contract, by a promoter purporting to act on behalf of a company
prior to its incorporation, never binds the company because at the time the
contract was concluded, the company was not in existence. The promoters
alone, therefore, remain personally liable for any contract they purport to
make on behalf of the company unless company adopts the contract after its
incorporation.

•

MEMORANDUM OF ASSOCIATION
“Fundamental Document”

Memorandum of Association is the fundamental condition upon which alone
is allowed to incorporate.
Definition
and
Meaning
of "Memorandum" means memorandum
of association of a company as
Memorandum:
Section 2(56) of the Companies Act, originally framed or as altered from
time to time in pursuance of any
2013.
previous companies law or of this Act.


The memorandum of association is a document, which contains the
fundamental provisions of the company's constitution. It defines as well as
confines the powers of the company. It not only shows the objects of
formation but also determines the utmost possible scope of its operations
beyond which its action cannot go.
Purpose
of The purpose of memorandum is two-fold.
Memorandum: 1. The Prospective shareholder who contemplates the
investment of his savings, should know the field in, or the
purpose for which it is going to be used and what risk he is
taking in making the investment.
2. Outsiders or Creditors dealing with the company will know
without reasonable doubt whether the contractual relation
into which he contemplates entering with the company is
one relating to a matter within its corporate objects.

Form
of
Memorandum
[Section 4]:

• Table A is applicable to companies limited by shares;
• Table B is applicable to companies limited by guarantee
and not having a share capital;
• Table C is applicable to the companies limited by guarantee
and having a share capital;
• Table D is applicable to unlimited companies and not
having a share capital;
• Table E is applicable to unlimited companies and having a
share capital.
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Printing and Signing of Memorandum [Sections 3 & 4]: The
memorandum of association must be
a.

printed,

b.

divided into paragraphs, numbered consecutively and Signed by each
subscriber (7 in the case of a public company; 2 in the case of a private
company and 1 in the case of OPC) in the presence of at least one
witness who shall attest the signatures of the subscribers.



In the case of one person company (OPC), the memorandum shall indicate
the name of the other person (nominee), with his prior written consent, who
shall, in the event of the subscriber's death or his incapacity to contract
become the member of the company. Each subscriber must state his
address, occupation and the number of shares he takes opposite his name.
Both artificial and natural persons can subscribe to memorandum.



Contents of Memorandum: Section 4 of the Companies Act provides that
the memorandum of association of every company must contain the following
clauses:1.
Name Clause
2.
Situation or Registered Office Clause
3.
Objects Clause
4.
Liability Clause
5.
Capital Clause (only in the case of a company having a share capital)
6.
Association Clause and Subscription Clause
7.
Succession Clause (only in the case of OPC)

1.

NAME CLAUSE


The first clause in the memorandum must state the name by which a
company is known.



It may be noted that the name of a company shall not be identical with
or too nearly resembles the name of an existing company.



It further provides that no company shall have a name which, in the
opinion of the Central Government, is undesirable.



The name should not be such that its use by the company will constitute
an offence under any law.



The object is to prevent the use of name likely to mislead the public. For
example, a company will not be allowed to use a name, which is
prohibited under the Emblems and Names (Prevention of Improper
Use) Act, 1950.



Unless the previous approval of the Central Government is obtained, a
company shall not be registered with a name which contains any word
or expression which suggest of any connection with Government or of
State patronage or which contain such word or expression, as may be
prescribed.
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 It may be noted that ROCs may allow names starting with small alphabets
(like i3 Technologies Ltd, 21st Century Ltd., etc.) as such names are being
increasingly used by many companies in other countries. It should, however,
be ensured that the names starting with small alphabets does not have
phonetic or visual resemblance to the name of a company in existence.
 Change of Name [Section 13] :





The name of the company can be changed by a special resolution
and with the written approval of the Central Government.



The powers of the Central Government for approving change in the
name have been delegated to the Registrar of Companies.



Approval of the Central Government is not necessary if the change
relates to the addition/ deletion of the word 'private' to the name.



Form MGT.14 shall be filed to the Registrar of Companies within 30
days of passing the special resolution. Further, a copy of the approval
of the Central Government shall also be filed with ROC.

Any change in the name shall be subject to the following:
(i)

The name of a company shall not be identical with or too nearly
resembles the name of an existing company. It further provides that no
company shall have a name which, in the opinion of the Central
Government, is undesirable. The name should not be such that its use
by the company will constitute an offence under any law.

(ii)

Unless the previous approval of the Central Government is obtained, a
company shall not be have a name which contains any word or
expression which suggest of any connection with Government or of
State patronage or which contain such word or expression, as may be
prescribed.

Because of the aforesaid reasons, for adopting the new name, the company
shall have to follow the same procedure as is applicable for reservation of
name at the time of incorporation of a company. [Application to be made to
the ROC for reservation of name in [e-Form INC.1]
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 Rectification of Name (Sec. 16) :
Central Government gives directions to
the company suo moto to rectify its
name if in its opinion, the name
registered is identical with or too nearly
resembles the name, by which a
company in existence has been
previously registered.

The registered proprietor of a trade mark that
the name is identical with or too nearly
resembles to an existing trade mark makes an
application to Central Government.

The company- shall change its name
within a period of three months from the
issue of such directions after passing an
ordinary resolution.

The company- shall change its name within a
period of six months from the issue of such
directions
after
passing
an
ordinary
resolution.
☻ A registered trade mark owner has to file an
application to the Central Government for
rectification of name which is similar to name of
its trade mark within 3 years of incorporation of
company or change of name.

Central Government gives directions to
company to rectify the name on the basis of
application received

Where a company changes its name or obtains a new name, it shall within a period of
15 days from the date of such change, give notice of the change to the Registrar along
with the order of the Central Government, who shall carry out necessary changes in the
certificate of incorporation and the memorandum.


Effect of change of name: The change of name will not affect any rights
and obligations of the company, or legal proceedings commenced under the
old name. However, where a company changes its name and the new name
has been registered by the Registrar, the commencing of legal proceedings
in the former name is not competent. In spite of a change in name, the entity
of the company continues. The company is neither dissolved nor does any
new company come into existence.
It may be noted that whenever there is a change in the name of accompany
because of any reason whatsoever, the new name becomes effective, only
after the issue of revised or fresh certificate of incorporation by the ROC.

2.

SITUATION OR REGISTERED OFFICE CLAUSE


The name of the State in which the registered office of the company is
to be situated must be given in the memorandum. But the exact
address of the registered office is not required to be stated therein.



As per Section 12, a company shall, on and from the 15th day of its
incorporation, shall have a registered office.



The company shall furnish to the Registrar verification of its registered
office within a period of 30 days of its incorporation.

: 24 :

INTER C.A. - LAW

J.K. SHAH CLASSES

 Methods of shifting of Registered Office within same state:

Change within the local
limits of same 'town
[Sec. 12]:
A company can change its
registered office from one
place to another within the
local limits of the city, town
or village, where it is
situated by passing a
Board Resolution.

A notice of the change is
to be given to the Registrar
of Companies in Form
INC.22 within 15 days of
such change.
☻ This
change
of
registered office does
not involve alteration
of memorandum.

Change from one city to
another within the same State
and which does not involve
the change of jurisdiction of
Registrar of Companies, [Sec.
12]:

Change from one city to another within the same State involving
change of jurisdiction of Registrar of Companies [Sec. 12]:
A special resolution has to be passed in the general meeting of the
company.
Apply to Regional Director for approval

A special resolution has to be
passed in the general meeting
of the company. The special
Resolution shall be passed by
Postal Ballot in case of public
company.
Form No. MGT.14 shall be filed
to the Registrar of Companies
within 30 days of passing the
special resolution.
Also within 15 days of the
change of the registered office,
a notice to the Registrar should
be given of the new location of
the office in Form No. INC.22.
☻This change of registered
office also does not involve
alteration of memorandum.

Regional Director shall communicate within a period of 30 days from
the date of receipt of application
The company shall file the confirmation with the Registrar within a
period of 60 days of the date of confirmation
ROC shall register the same and certify the registration within a
period of 30 days from the date of filing of such confirmation.
Form No. MGT.14 shall be filed to the Registrar of Companies within
30 days of passing the special resolution.
Also within 15 days of the change of the registered office, a notice to
the Registrar should be given of the new location of the office in
Form No. INC.22.
☻This change of registered office also does not involve
alteration of memorandum.
☻ This provision is applicable only in those states where there
are more than one offices of Registrar of Companies. At present
there are two states, where there are more than one offices of
ROCs. They are Maharashtra and Tamil Nadu. In Maharahstra,
: 210offices
:
the two
of ROCs are located at Mumbai and Pune;
whereas in Tamil Nadu, the two offices of ROCs are located at
Chennai and Coimbatore.
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Change from one State to another State [Sec.13]

A special resolution has to be passed in the general meeting of the
company.
Apply to Central Government for approval
Central Government shall communicate within a period of 60 days from
the date of receipt of application
The Central Government, before passing its order, may satisfy itself that
the alteration has the consent of the creditors, debenture-holders and
other persons concerned with the company or that the sufficient provision
has been made by the company either for the due discharge of all its debt
and obligations or that adequate security has been provided for such
discharge.
File following documents with Registrar of both states:
a) A certified copy of the order of the Central Government approving
the alteration for change.
b) Altered copy of MOA
The ROC of the State where the registered office is being shifted to, shall
issue a fresh certiﬁcate of incorporation indication the alteration.
Also Form No. MGT.14 shall be filed to the Registrar of Companies within
30 days of passing the special resolution. Also within 15 days of the
change of the registered office, a notice to the Registrar should be given
of the new location of the office in Form No. INC.22.
☻ A State Government cannot oppose shifting of the registered office
of a company from one state to another on the ground that by this
change the State would be deprived of its revenue. The question of
loss of revenue to one state would have to be considered in the
context of total revenue of the Republic of India and in the interest of
the country as a whole.
☻ It was held that employees’ union, which is a registered body and
which represents quite a number of the employees employed at a
registered office of the company, has the right to appear and to
oppose the application made to the Central Government u/s 13 on
the ground that their interests would be likely to be prejudicially
affected if such special resolution would be confirmed by the Central
Government
☻ This change of registered office INVOLVES alteration of
memorandum.


Alteration noted in every copy: Every alteration made in the
memorandum or articles of a company shall be noted in every copy
of the memorandum or articles, as the case may be. If a company
makes any default in complying with the stated provisions, the
company and every officer who is in default shall be liable to a
penalty of one thousand rupees for every copy of the memorandum
or articles issued without such alteration. [Section 15]
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3.

OBJECT CLAUSE






It determines the purpose and the capacity of the company. It
indicates the purpose for which the company has been set up and its
actual capability, besides its sphere of activities.
The object clause of memorandum shall state "the objects for which
the company is proposed to be incorporated and any matter
considered necessary in furtherance thereof".
The subscribers to the memorandum of association enjoy almost
unrestricted freedom to choose the objects. The only restriction is
that objects should not be illegal and against the provisions of the
Companies Act, 2013.
Alteration of Object Clause
A special resolution has to be passed in the general meeting of the
company. The special Resolution shall be passed by Postal Ballot in
case of public company.
Form No. MGT.14 shall be filed to the Registrar of Companies within
30 days of passing the special resolution + Altered Memorandum
The ROC shall register the same and certify the registration under
his hand within 30 days from the date of filing of such documents.
The effective date of alteration of object clause is the date when the
Registrar of Companies registers the alteration.
☻ To protect the minority interest, restriction has been imposed
on the change of object clause. Now a company, which has
raised money from public through prospectus and still has any
unutilized amount out of the money so raised, shall not change
its object for which it raised the money through prospectus
unless a special resolution is passed by the company and an
exit option is given to the dissenting shareholders in terms
of the regulations prescribed by SEBI and prescribed details
are published in one English and one vernacular language
newspapers which is in circulation at a place where registered
office of the company is situated and also placed on company’s
website indicating justification for such change.

4.

LIABILTY CLAUSE




The fourth clause of memorandum of every company must state
whether the liability of its members is limited by shares or limited by
guarantee or is unlimited.
In a company limited by shares, no member can be called upon to
pay more than what remains unpaid. If his shares are fully paid-up,
his liability is nil.
In a company limited by guarantee, the liability clause will state the
amount, which each member should undertake to contribute to the
assets of the company in the event of liquidation of the company. He
cannot be called upon to pay anything before the company goes into
liquidation.
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5.

In an unlimited company, the clause shall specify that the liability of
members is unlimited and can extend to personal assets of the
members.
Alteration of Liability Clause

In general, liability clause of a company cannot be altered.

However, Section 18 permits a company of any class
registered under this Act to convert itself in some other class of
company by altering its memorandum and articles of
association.

By using these provisions, if an unlimited company gets
converted into a limited company or vice-versa, the liability of
the members will be changed and thereby leading to alteration
of liability Clause of memorandum (Section 65).

CAPITAL CLAUSE (ONLY IN THE CASE OF A COMPANY HAVING A
SHARE CAPITAL):

This clause must state the amount of the capital with which the
company is registered.

The shares into which the capital is divided must be of fixed value,
which is commonly known as the nominal value of the share.

The capital is variously described as "nominal", "authorised" or
"registered".

Alteration of Capital Clause (Section 61)
Section 61 of the Companies Act, 2013 provides that a limited
company having a share capital may, by passing an ordinary
resolution in a general meeting, alter the capital clause of its
memorandum; provided authority to alter is given to it by its articles
of association. A notice of alteration is required to be filed with the
ROC in Form No. SH.7 within 30 days.
Section 61(1) provides that Capital Clause can be altered in any of
the following ways:
a) By increasing its authorized share capital by such amount as
the company requires;
b) By consolidating existing shares into shares of larger
denomination;
c)
By converting fully - paid shares into stock or vice - versa;
d) By sub-dividing its existing shares into shares of smaller
denomination; and
e) By cancelling shares which have not been taken up or agreed
to be taken up and diminishing the amount of its share capital
by the amount of the shares cancelled. Such cancellation is
known as diminution of share capital and shall not,
however, be deemed as reduction of share capital within
the meaning of Sec. 66.
However no consolidation and division which results in changes in
the voting percentage of shareholders shall take effect, unless it is
approved by the NCLT on an application made in the prescribed
manner.


Section 64 of the Companies Act, 2013 seeks to provide for the
companies to give notice to the registrar of alteration or increase of
share capital along with an altered memorandum.
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Reduction of share capital (Section 66)
Company may reduce the share capital in any of the following manner:

Extinguish or reduce the
liability on any of its
shares in respect of the
share capital not paid up

Cancel any paid-up share
capital which is lost or is
unrepresented by
available assets

Pay off any paid-up
share capital which is in
excess of the wants of
the company

Procedure for reduction of share capital:
(i) A special resolution has to be passed in the general meeting of the
company
(ii) Obtain NCLT approval
(iii) The Tribunal shall give notice of every application made to it to the
Central Government, Registrar and to the Securities and Exchange
Board, in the case of listed companies, and the creditors of the
company and shall take into consideration the representations, if
any, made to it by that Government, Registrar, the Securities and
Exchange Board and the creditors within a period of three months
from the date of receipt of the notice.
Provided that where no representation has been received within the
said period, it shall be presumed that they have no objection to the
reduction.
(iv) The Tribunal may, if it is satisfied that the debt or claim of every
creditor of the company has been discharged or determined or has
been secured or his consent is obtained, make an order confirming
the reduction of share capital on such terms and conditions as it
deems fit.
(v) The order of confirmation of the reduction of share capital by the
Tribunal shall be published by the company in such manner as the
Tribunal may direct.
(vi) The company shall deliver following documents with Registrar within
30 days:
1) A certified copy of the order of the Tribunal
2) A minute approved by the Tribunal showing—
(a) The amount of share capital;
(b) The number of shares into which it is to be divided;
(c) The amount of each share; and
(d) The amount, if any, at the date of registration deemed to
be paid-up on each share
(vii) Registrar shall register the same and issue a certificate to that
effect.
☻ Provided that no such reduction shall be made if the company
is in arrears in the repayment of any deposits accepted by it,
either before or after the commencement of this Act, or the
interest payable thereon.
☻ No application for reduction of share capital shall be sanctioned
by the Tribunal unless the accounting treatment, proposed by
the company for such reduction is in conformity with the
accounting standards specified in section 133 or any other
provision of this Act and a certificate to that effect by the
company‘s auditor has been filed with the Tribunal.
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Effects of reduction of share capital:
(i) A member of the company, past or present, shall not be liable to any
call or contribution in respect of any share held by him exceeding the
amount of difference, if any, between the amount paid on the share,
or reduced amount.
(ii) Where any creditor entitled to object to the reduction of share capital
under this section is, by reason of his ignorance of the proceedings
for reduction or of their nature and effect with respect to his debt or
claim, not entered on the list of creditors, and after such reduction,
the company is unable to pay the amount of his debt or claim, every
person, who was a member of the company on the date of the
registration of the order for reduction by the Registrar, shall be
personally liable to contribute to the payment of that debt or claim.
(iii) If the company is wound up, the Tribunal may, on the application of
any such creditor and proof of his ignorance as aforesaid, if it thinks
fit, settle a list of persons so liable to contribute, and make and
enforce calls and orders on the contributories settled on the list, as if
they were ordinary contributories in a winding up.
(iv) The Balance Sheet of the Company after reduction must end with
words “And reduced”
(v) If any officer of the company— (a) knowingly conceals the name of
any creditor entitled to object to the reduction; (b) knowingly
misrepresents the nature or amount of the debt or claim of any
creditor; or (c) abets or is privy to any such concealment or
misrepresentation as aforesaid, he shall be liable under section 447.
(vi) If a company fails to comply with the provisions, it shall be
punishable with fine which shall not be less than five lakh rupees but
which may extend to twenty-five lakh rupees.
(vii) Nothing in this section shall apply o buy-back of its own securities by
a company under section 68.
Difference between diminution of share capital and reduction of share
capital
Diminution of share capital
1. Affects Authorised share capital
2. Ordinary Resolution
3. No NCLT Approval required
4. Balance Sheet is not affected
5. Interest of creditors is not affected
6. The words “And reduced” are not
be used
6.

Reduction of share capital
1. Affects Paid up share capital
2. Special Resolution
3. NCLT Approval required
4. Balance Sheet is affected
5. Interest of creditors is affected
6. The words “And reduced” are to be
used

ASSOCIATION CLAUSE AND SUBSCRIPTION CLAUSE

In this clause, the persons (includes a body corporate) subscribing to
the memorandum declare their desire to be formed into a company
and agree to take the shares indicated opposite their respective
names.
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7.

•

Following are the statutory requirements regarding subscription of
memorandum:(i) The memorandum must be signed by each subscriber in the
presence of at least one witness who must attest the
signatures;
(ii) Each subscriber must take at least one share; if any and
(iii) Each subscriber must write opposite his name the number of
shares (if any) which he agrees to take.

SUCCESSION CLAUSE (ONLY IN THE CASE OF OPC):

This clause shall state the name of the person who, in the event of
the death of the subscriber, shall become the member of the
company.

The above clauses are compulsory and are designated by the
Companies Act as "conditions", on the basis of which alone a
company is incorporated.

ARTICLES OF ASSOCIATION


The articles of a company are its bye — laws or rules and regulations that
govern the management of its internal affairs and the conduct of its
business. The articles of a company are sub—ordinate to and are
controlled by the memorandum of association. The memorandum lays
down the scope and powers of the company and the articles govern the
ways in which the objects of the company are to be carried out.



Definition and Meaning of Articles Section 2(5) of the Companies
Act, 2013:
'Articles' means the articles of association of a company as originally
framed or as altered from time to time in pursuance of any previous
companies law or of this Act.

Form and
Contents
of
Articles
[Section
5]:



Schedule I
Table F= companies limited by shares;
Table G= is applicable to companies limited by guarantee and
having a share capital;
Table H = companies limited by guarantee and not having a
share capital;
Table I= unlimited companies and having a share capital;
Table J = unlimited companies and not having a share capital.
• A company may adopt all or any of the regulations of the
aforesaid Model Articles. If duly registered articles of a
company do not expressly exclude or modify the regulations
contained in applicable model articles, such regulations shall
apply as if they were contained in the duly registered articles
of a company.

Entrenchment Provisions in the Articles [Section 5]:

A new provisions on entrenchment has been provided under the
Companies Act, 2013 which provides that articles may contain
provision for entrenchment to the effect that the specified provisions
of articles can be altered only if the more restrictive conditions or
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procedures as compared to those applicable in case of special
resolution are met or complied with.
Such provision for entrenchment in the articles shall only be made
either at the time of formation of a company, or by an amendment in
the articles agreed to by all the members of the company in the case
of a private company and by a special resolution in the case of a
public company. It is further provided that the company shall give
notice to the ROC of entrenchment provisions in the prescribed form.
Example: If PQR Company subscribes by investing in XYZ, a
Private Ltd. company in 10% terms, tomorrow if XYZ private limited
approaches any Bank for a loan, the bank officials would read the
Articles & would ask to get the consent of PQR Company. Now, if
there is no entrenchment provision, then ‘XYZ’ may, after passing a
special resolution remove the minority right and can borrow beyond
the limit. In order to control it, the entrenchment provisions are
usually compelled by the minority to make the majority responsible
and the minority in these provisions can get incorporated a clause
saying that borrowing beyond a particular limit or issuances of
shares is to be done only after the requisite consent of minority has
been obtained.



Act to override Memorandum, Articles, etc. [Section 6]:

Section 6 provides that the provisions of the sections of Companies
Act, 2013 shall have overriding effect over the provisions contained
in memorandum and articles of the company, unless a particular
section expressly provides otherwise. Any provision, contained in the
memorandum or articles, which is contrary to the provisions of the
Act, shall be void.

It may, however, be noted that the provisions of the articles will
prevail over the provisions of the Act, provided they are more
stringent or more strict than what is specified in the Act and that
there is no inconsistency with the provisions of the Act.

For example, where the Act specifies that for a particular act an
ordinary resolution is to be passed, but the articles specify for a
special resolution, in such a case, provision of the articles will
prevail.



Alteration of articles of association (Section 14)
Provisions for Alteration of Articles:

Section 14 of the Companies Act, 2013 provides that a company
may, by passing a special resolution in the general meeting, alter
its articles of association.

However, where articles are altered in such a way that it has the
effect of converting a public company into a private company (i.e.,
the three restrictions of a private company are being added in the
articles of a public company), then approval of the NCLT is also
required, in addition to special resolution.

Every alteration of the articles and a copy of the order of the National
Company Law Tribunal (NCLT) approving the alteration shall be filed
with the Registrar, together with a printed copy of the altered articles,
within a period of 15 days.
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Alteration noted in every copy : Every alteration made in articles
of a company shall be noted in every copy of the articles, as the
case may be. If a company makes any default in complying with the
stated provisions, the company and every officer who is in default
shall be liable to a penalty of one thousand rupees for every copy of
the articles issued without such alteration. [Section 15]

Limitation on Alteration of Articles : Following are some of the
limitation on power to alter articles of association :1.
The articles must not exceed the powers given by the memorandum
or conflict with its provisions.
2.
It must not be inconsistent with any of the provisions of the
Companies Act, 2013 or any other Statue/ Law.
3.
The alteration must be bona fide for the benefit of the company as a
whole.
4.
The altered articles must not contain anything illegal or against
public policy.
5.
The articles cannot be altered in a way providing for expulsion of a
member

.
EFFECT OF MEMORANDUM AND ARTICLES OF ASSOCIATION (Section
10)

Subject to the provisions of this Act, the memorandum and articles shall,
when registered, bind the company and the members thereof to the same
extent as if they respectively had been signed by the company and by
each member, and contained covenants on its and his part to observe all
the provisions of the memorandum and of the articles.

All monies payable by any member to the company under the
memorandum or articles shall be a debt due from him to the company.

•

COPIES OF MEMORANDUM, ARTICLES, ETC., TO BE GIVEN TO
MEMBERS (SECTION 17)
According to section 17 every company on being so requested by a member,
shall send copies of the following documents within seven days of the request
on the payment of fees—
(a) the memorandum;
(b) the articles; and
(c) every agreement and every resolution referred in section 117 (Resolutions
and agreements to be filed), if and in so far as they have not been
embodied in the memorandum or articles. In case of default, the company
and every officer who is in default shall be liable for each default, to a
penalty of one thousand rupees for each day during which such default
continues or one lakh rupees, whichever is less.

•

DOCTRINE OF ULTRA VIRES

The meaning of the term 'ultra vires' is 'beyond the powers of. Anything
which is outside the specified objects and powers or not reasonably
incidental to or necessary for the attainment of objects of the company is
ultra vires the company and therefore is void.

An act, which is ultra vires the company, does not bind the company and
neither the company nor the other contracting party can sue on it.

An act which is ultra vires the company being void, cannot be ratified by
the shareholders of the company.
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Sometimes, act which is ultra vires can be regularised by ratifying it
subsequently. For instance, if the act is ultra vires the power of the
directors, the shareholders can ratify it; if it is ultra vires the articles of the
company, the company can alter the articles; if the act is within the power
of the company but is done irregularly, shareholder can validate it.

Ashbury Railway Company Ltd. vs. Riche
Ashbury Railway Carriage and Iron Company Ltd’s memorandum, clause 3,
said its objects were "to make and sell, or lend on hire, railway-carriagesR"
The directors entered into a contract with Richie to finance the construction of
railway line. The shareholders later rejected the contract as ultravires.
The court held that the contract was ultravires and therefore null and void.
•

DOCTRINE OF CONSTRUCTIVE NOTICE
When the memorandum and articles of association of a company are
registered, they become public documents and are open to inspection by
anyone on payment of nominal fee. Hence, every person dealing with the
company is under an obligation to know the contents of these documents.

This Doctrine operates as dark cloud for the outsiders



•

DOCTRINE OF INDOOR MANAGEMENT

While persons dealing with a company are presumed to have read the
public documents and understood their contents and ascertain that the
transaction is not inconsistent therewith, they are entitled to assume that
the provisions of the articles have been observed by the officers of the
company.

It is no part of the duty of an outsider to see how the company carries out
its own internal proceedings or indoor management. He can assume that
all is being done regularly.

The doctrine of indoor management, thus, imposes an important
restrictions on the scope of doctrine of constructive "notice. While the
doctrine of “constructive notice” seeks to protect the company against the
outsiders, the principle of indoor management operates to protect the
outsiders against the company.

This doctrine is silver lining to doctrine of constructive notice
Royal British Bank v. Turquand
the directors of a banking company were authorized by the articles to borrow
on bonds such sums of money as should from time to time by resolution of the
company in general meeting, be authorized to borrow. The directors gave a
bond to Turquand without the authority of any such resolution. The
shareholders claimed that there had been no such resolution authorizing the
loan and therefore it was taken without their authority. Once it was found that
the directors could borrow subject to a resolution, Turquand had the right to
conclude that the necessary resolution must have been assed.
It was held that Turquand could sue the company on the bond as he was
entitled to assume that the necessary resolution has been passed.
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•

Exceptions: The doctrine of indoor management is subject to the
following exceptions or limitations:1.
Knowledge of irregularity: In case this ‘outsider’ has actual
knowledge of irregularity within the company, the benefit under the
rule of indoor management would no longer be available. In fact,
he/she may well be considered part of the irregularity.
2.
Negligence: If, with a minimum of effort, the irregularities within a
company could be discovered, the benefit of the rule of indoor
management would not apply. The protection of the rule is also not
available where the circumstances company does not make proper
inquiry.
3.
Forgery: The rule does not apply where a person relies upon a
document that turns out to be forged since nothing can validate
forgery. A company can never be held bound for forgeries committed
by its officers.

SERVICE OF DOCMENTS (Section 20)
Section 20 of the Companies Act, 2013, provides the mode in which documents
may be served on the company, on the members and also on the registrars.
Law with respect to the service of documents is as follows—
Serving document to
company:
Document may be served on
a company or an officer
thereof by sending it to the
company or the officer at the
registered office of the
company by-

Serving document to Registrar or Member:
Document may be served on Registrar or any
member by sending it to him by Post/ Registered post, or
 Speed post, or
 Courier service, or

 Registered post, or

 By delivering at his office or address or

 Speed post, or

 Means of such electronic or other mode as
may be prescribed.

 Courier service, or
 Leaving it at its registered
office, or
 Means of such electronic
or other mode as may be
prescribed.
However, where securities
are held with a depository, the
records of the beneficial
ownership may be served by
such depository on the
company by means of
electronic or other mode.

However, a member may request for delivery of
any document through a particular mode, for
which he shall pay such fees as may be
determined by the company in its annual
general meeting.
Exception: In case of a Nidhi company , the
document may be served only on members who
hold shares of more than ` 1,000 in face value
or more than 1%, of the total paid-up share
capital of the Nidhis whichever is less. For other
shareholders, document may be served by a
public notice in newspaper circulated in the
district where the Registered Office of the Nidhi
is situated; and publication of the same on the
notice board of the Nidhi.
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AUTHENTICATION OF DOCUMENTS, PROCEEDINGS AND CONTRACTS
(Section 21)
As per section 21 of the Companies Act, 2013, a document or proceeding
requiring authentication by a company or contracts made by or on behalf of a
company may be signed by–
(i)

Any key managerial personnel, or
As per Sec 2(51), key managerial personnel, in relation to a company,
means
(i) The Chief Executive Officer or the managing director or the
manager;
(ii) The company secretary;
(iii) The whole-time director;
(iv) The Chief Financial Officer; and
(v) Such other officer as may be prescribed
(ii)

•

An officer or employee of the company duly authorised by the Board
in this behalf.

EXECUTION OF BILLS OF EXCHANGE, ETC. (Section 22)
1.
A bill of exchange, hundi or promissory note shall be deemed to have
been made, accepted, drawn or endorsed on behalf of a company if
made, accepted, drawn, or endorsed in the name of, or on behalf of or on
account of, the company by any person acting under its authority, express
or implied.
2.
A company may, by writing under its common seal, if any, authorise any
person, either generally or in respect of any specified matters, as its
attorney to execute other deeds on its behalf in any place either in or
outside India. However, in case a company does not have a common
seal, the above authorisation shall be made by 2 directors or by a director
and the Company Secretary, wherever the company has appointed a
Company Secretary. But if company decides to have a common seal then
it has to affix the same for specified matters, execution of deeds on behalf
of the company.
3.
A deed signed by such an attorney on behalf of the company and under
his seal shall bind the company
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CHAPTER 1
THE COMPANIES ACT, 2013
UNIT3: PROSPECTUS AND ALLOTMENT OF SECURITIES

•

ISSUE OF SECURITIES BY THE COMPANY

Issue of securities by public company
'Public offer' through issue of
prospectus. Public offer includes initial
public offer (IPO) or further public
offer (FPO) of securities to the public
by a company, or an offer for sale of
securities to the public by an existing
shareholder, through issue of a
. prospectus (Section 23 to 41);
(b) Private placement by complying with
the provisions of Section 42 of
Companies Act, 2013.
(c) Rights or bonus issue in accordance
with the provisions of the Companies
Act and the Securities and Exchange
Board of India Act, 1992.

Issue of securities by private
company

(a)
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As per Section 23 (1), a public company may issue securities—
a) to public through prospectus (herein referred to as “public offer”) by
complying with the provisions of thfis Part; or
b) through private placement by complying with the provisions of Part II of
this Chapter; or
c)
through a rights issue or a bonus issue in accordance with the provisions
of this Act and in case of a listed company or a company which intends to
get its securities listed also with the provisions of the Securities and
Exchange Board of India Act, 1992 (15 of 1992) and the rules and
regulations made there under
.
As per Section 23(2), a private company may issue securities—
a) By way of rights issue or bonus issue in accordance with the provisions of
this Act; or
b) Through private placement by complying with the provisions of Part II of
this Chapter.



Powers of SEBI [Section 24]:

Section 24 empowers the Securities and Exchange Board of India
(`SEBI') to regulate the matters relating to issue and transfer of securities
and non-payment of dividend by listed companies or those companies
which intend to get their securities listed. Further, power relating to
forward dealing and insider trading has been delegated to SEBI for listed
companies or the companies which intend to get their securities listed.

However, the powers relating to all other matters relating to prospectus
turn of allotment, redemption of preference shares and any other matter
specifically provided in the Act, shall be exercised by the Central
Government, NCLT or the Registrar of Companies, as the case may be.

•

PROSPECTUS

Definition: Section 2(70) of the Companies Act, 2013 defines a
prospectus as "any document described or issued as a prospectus and
includes a red herring prospectus, shelf prospectus or any notice, circular,
advertisement or other document inviting offers from the public for the
subscription or purchase of any securities of a body corporate".

In this context, prospectus is not an offer in itself but an invitation to
make an offer, signifying thereby that on acceptance of such an invitation
by any member of the public, no binding contract between him and the
company comes into being. Application for purchase of shares or
debentures or for making a deposit constitutes an offer by the subscriber
to the company and it is only on its acceptance by the company that a
binding contract comes into existence.

The prospectus must be in writing. An oral invitation to subscribe for
shares will not be considered prospectus. Television or film advertisement
cannot be treated as prospectus.

A document is deemed to be issued to the public, if the invitation to
subscribe for share capital is such as to be open to anyone who brings his
money and applies on prescribed form, whether the prospectus was
addressed to him or not. The test is not who receives the document, but
who can apply for shares in response to the invitation contained in it.
: 38 :

INTER C.A. - LAW

J.K. SHAH CLASSES


Matters to be stated in prospectus[Section 26]
(1) Dated: Every prospectus must be dated. The date appearing on the
prospectus is deemed to be date of publishing prospectus
(2) Registered: The prospectus must be registered with ROC on or
before issue of prospectus to public
(3) Issued: The prospectus must be issued to public within 90 days of
registration with ROC. Any issue of securities under the prospectus
which is issued beyond 90 days shall be deemed to be an issue
without a prospectus.
(4) Contents of the prospectus: Every prospectus issued by or on
behalf of a public company either with reference to its formation or
subsequently, or by or on behalf of any person who is or has been
engaged or interested in the formation of a public company, shall be
dated and signed and shall state such information and set out such
reports on financial information as may be specified by the Securities
and Exchange Board in consultation with the Central Government:

General Information
a)

Financial Information

Statutory Information

Firstly, under the general information, the prospectus shall contained
the following information, namely —
(i)

Name and addresses of the registered office of the company,
company secretary, Chief Financial Officer, auditors, legal advisers,
bankers, trustees, if any, underwriters and such other persons as
may be prescribed;

(ii)

Date of the opening and closing of the issue, and declaration about
the issue of allotment letters and refunds within the prescribed time;

(iii)

A statement by the Board of Directors about the separate bank
account where all monies received out of the issue are to be
transferred and disclosure of details of all monies including utilised
and unutilised monies out of the previous issue in the prescribed
manner;

(iv) Details about underwriting of the issue;
(v)

Consent of the directors, auditors, bankers to the issue, expert‘s
opinion, if any, and of such other persons, as may be prescribed;

(vi) The authority for the issue and the details of the resolution passed
there for;
(vii) Procedure and time schedule for allotment and issue of securities;
(viii) Capital structure of the company in the prescribed manner;
(ix)

Main objects of public offer, terms of the present issue and such
other particulars as may be prescribed;

(x)

Main objects and present business of the company and its location,
schedule of implementation of the project;

(xi) Particulars relating to—
(A) management perception of risk factors specific to the project;
(B) gestation period of the project;
(C) extent of progress made in the project;
(D) deadlines for completion of the project; and
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b)

any litigation or legal action pending or taken by a Government
Department or a statutory body during the last five years
immediately preceding the year of the issue of prospectus
against the promoter of the company
(i)

Minimum subscription, amount payable by way of
premium, issue of shares otherwise than on cash;

(ii)

Details of directors including their appointments and
remuneration, and such particulars of the nature and
extent of their interests in the company as may be
prescribed; and

(iii)

disclosures in such manner as may be prescribed about
sources of promoter‘s contribution;

Secondly, under the Financial information, Prospectus set out the
following reports for the purposes of the financial information, namely:
(i)

reports by the auditors of the company with respect to its profits and
losses and assets and liabilities and such other matters as may be
prescribed;

(ii)

reports relating to profits and losses for each of the five financial
years immediately preceding the financial year of the issue of
prospectus including such reports of its subsidiaries and in such
manner as may be prescribed:
Provided that in case of a company with respect to which a period of
five years has not elapsed from the date of incorporation, the
prospectus shall set out in such manner as may be prescribed, the
reports relating to profits and losses for each of the financial years
immediately preceding the financial year of the issue of prospectus
including such reports of its subsidiaries;

(iii)

reports made in the prescribed manner by the auditors upon the
profits and losses of the business of the company for each of the five
financial years immediately preceding issue and assets and liabilities
of its business on the last date to which the accounts of the business
were made up, being a date not more than one hundred and eighty
days before the issue of the prospectus:
Provided that in case of a company with respect to which a period of
five years has not elapsed from the date of incorporation, the
prospectus shall set out in the prescribed manner, the reports made
by the auditors upon the profits and losses of the business of the
company for all financial years from the date of its incorporation, and
assets and liabilities of its business on the last date before the issue
of prospectus; and

(iv) reports about the business or transaction to which the proceeds of
the securities are to be applied directly or indirectly;
c)

Thirdly, under the statutory information, prospectus shall make a
declaration about the compliance of the provisions of this Act and a
statement to the effect that nothing in the prospectus is contrary to the
provisions of this Act, the Securities Contracts (Regulation) Act, 1956 and
the Securities and Exchange Board of India Act, 1992 and the rules and
regulations made thereunder; and
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State such other matters and set out such other reports, as may be
prescribed.
 Exceptions: The above provisions are not applicable to:
1.
To the issue to existing members or debenture-holders of
a company, of a prospectus or form of application relating to
shares in or debentures of the company.
2.
To the issue of a prospectus or form of application relating to
shares or debentures which are, or are to be, in all respects
uniform with shares or debentures previously issued and for the
time being dealt in or quoted on a recognised stock exchange.
 When Registrar must refuse registration of Prospectus : Section
26 provides that the Registrar shall not register a prospectus, if
(a) It is not dated;
(b) It does not have the prescribed contents, reports and
declarations;
(c) It contains statements or reports of experts engaged or
interested in the formation or promotion or management of the
company;
(d) It includes a statement purported to be made by an expert
without a statement that he has given/ has not withdrawn his
consent to the manner of its inclusion therein;
(e) It does not contain consent in writing of directors;
(f) It is not accompanied by the consent in writing of the auditor,
legal advisor, attorney, etc. to the issue or broker, if named in
the prospectus to act in that capacity.


Punishment in case of contravention: If a prospectus is issued in
contravention of the provisions of this section, the company shall be
punishable with fine which shall not be less than fifty thousand
rupees but which may extend to three lakh rupees and every person
who is knowingly a party to the issue of such prospectus shall be
punishable with imprisonment for a term which may extend to three
years or with fine which shall not be less than fifty thousand rupees
but which may extend to three lakh rupees, or with both.



Variation in terms of contract or objects in prospectus (Section
27)
The provision with respect to variation in terms of contract or objects
in prospectus is as follows:
(1)
Vary by special resolution: A company shall vary the terms of
a contract referred to in the prospectus or objects for which the
prospectus was issued, only by way of special resolution by
postal ballot.
(2)
Notice of resolution to shareholders: The details of the
notice in respect of such resolution to shareholders, shall also
be published in the newspapers (one in English and one in
vernacular language) in the city where the registered office of
the company is situated indicating clearly the justification for
such variation.
(3)
Exit offer to dissenting shareholders: The dissenting
shareholders being those shareholders who have not agreed to
the proposal to vary the terms of contracts or objects referred
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to in the prospectus, shall be given an exit offer by promoters
or controlling shareholders at such exit price, and in such
manner and conditions as may be specified by the Securities
and Exchange Board by making regulations in this behalf.


Types of Prospectus

Shelf
Prospectus

The Companies Act, 2013 defines the term "shelf prospectus"
which means a prospectus in respect of which the securities
or class of securities included therein are issued for
subscription in one or more issues over a certain period
without the issue of a further prospectus.
Section 31 of the Companies Act, 2013 state the following law
regarding the issue of the shelf prospectus:
1. Filing of shelf prospectus with registrar: Any class or
classes of companies, as the Securities and Exchange Board
may provide by regulations in this behalf, may file a shelf
prospectus with the Registrar.
2. Filing of shelf prospectus: It can be filed(i) At the stage of the first offer of securities included therein,
which shall indicate a period not exceeding one year as the
period of validity of such prospectus which shall commence
from the date of opening of the first offer of securities under
that prospectus, and
(ii) In respect of a second or subsequent offer of such
securities issued during the period of validity of that
prospectus, no further prospectus is required.
3. Filing of an information memorandum containing all
material facts with the registrar- A company filing a shelf
prospectus shall be required to file an information
memorandum containing all material facts relating to: (i) new
charges created, (ii) changes in the financial position of the
company as have occurred between the first offer of securities
or the previous offer of securities and the succeeding offer of
securities, and (iii) such other changes as may be prescribed,
with the Registrar within the prescribed time, prior to the issue
of a second or subsequent offer of securities under the shelf
prospectus:
4. Intimation of changes to the applicants: Where a company
or any other person has received applications for the allotment
of securities along with advance payments of subscription
before the making of any such change, the company or other
person shall intimate the changes to such applicants and if they
express a desire to withdraw their application, the company or
other person shall refund all the monies received as
subscription within 15 days thereof.
5. Shelf prospectus with information memorandum deemed
to be prospectus: Where an information memorandum is filed,
every time an offer of securities is made with all the material
facts with the registrar, such memorandum together with the
shelf prospectus shall be deemed to be a prospectus.
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Herring
Prospectus

The expression "red herring prospectus" means a prospectus
which does not include complete particulars of the quantum or
price of the securities included therein. Red Herring Prospectus'
concept has been introduced to facilitate Book Building method for
public issue of securities.
The law relating to the red herring prospectus given under
Section 32 is as follows:
(1) Issue of red herring prospectus prior to prospectus:
Company proposing to make an offer of securities may issue
a red herring prospectus prior to the issue of a prospectus.
(2) Filing with the registrar: A company proposing to issue a red

herring prospectus shall file it with the Registrar at least three
days prior to the opening of the subscription list and the offer.
(3) Obligation and any variation in the red herring prospectus
is same as that of prospectus: A red herring prospectus
shall carry the same obligations as are applicable to a
prospectus and any variation between the red herring
prospectus and a prospectus shall be highlighted as variations
in the prospectus.
(4) Prospectus with the details not included in the red
herring prospectus: Upon the closing of the offer of
securities under this section, the prospectus stating therein
the total capital raised, whether by way of debt or share
capital, and the closing price of the securities and any other
details as are not included in the red herring prospectus shall
be filed with the Registrar and the Securities and Exchange
Board.
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Abridged
Prospectus

Section 33 of the Act relating to the issue of application forms for
securities says that:
(1) The form of application for the purchase of any of the
securities of a company shall be issued along with an
abridged prospectus.
As per the definition contained in the section 2(1) of the
Companies Act, 2013, abridged prospectus means a
memorandum containing such salient features of a
prospectus as may be specified by the Securities and
Exchange board by making regulations in this behalf.
Exceptions: There are, however, certain exceptions to the
above provision, where an abridged prospectus containing all
the prescribed details need not accompany the Application
Forms sent out. These exceptions are:
(a) in connection with a bona fide invitation to a person
to enter into an underwriting agreement with
respect to such securities; or
(b) in relation to securities which were not offered to
the public.
(2) A copy of the prospectus shall, on a request being made by any
person before the closing of the subscription list and the offer, be
furnished to him.
(3) If a company makes any default in complying with the
provisions of this section, it shall be liable to a penalty of fifty
thousand rupees for each default

Section 25 of the Companies Act, 2013 seeks to provide that any
Deemed
Prospectus document by which the offer for sale of shares or debentures to
the public is made shall for all purpose be treated as prospectus
or
Prospectus issued by the company. Act lays down the following provisions(i) Document by which offer for sale to the public is made:
by
According to the given provision where a company allots or
Implication
agrees to allot any securities of the company to all or any of
those securities being offered for sale to the public, then any
document by which the offer for sale to the public is madeshall be deemed to be a prospectus issued by the company.
(ii) Contents of prospectus and the liability: All enactments and
rules of law as to the contents of prospectus and as to liability
in respect of mis-statements, in and omissions from
prospectus, or otherwise relating to prospectus.
(iii) Securities must be offered for sale to the public: For the
purposes of this Act, it shall be evident that an allotment of, or
an agreement to allot, securities was made with a view to the
securities being offered for sale to the public if it is shown—
(a) That an offer of the securities or of any of them for sale to
the public was made within six months after the allotment
or agreement to allot; or
(b) That at the date when the offer was made, the whole
consideration to be received by the company in respect of
the securities had not been received by it.
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(iv) Effect of application of section 26 on this section: Section
26 relating to the matters stated in the prospectus, as applied
by this section shall have effect, as if
(I) It required a prospectus to state in addition to the
matters required by that section to be stated in a
prospectus—
(a) The net amount of the consideration received or to
be received by the company in respect of the
securities to which the offer relates; and
(b) The time and place at which the contract where
under the said securities have been or are to be
allotted may be inspected;
(II)

the persons making the offer were persons named in
a prospectus as directors of a company.
(v) Person making an offer is a company or firm: Where a
person making an offer to which this section relates is a
company or a firm, it shall be sufficient if the document, that is
deemed to be prospectus, is signed on behalf of the company
or firm by- (i) two directors of the company, or (ii) by not less
than one-half of the partners in the firm, as the case may be.
(vi) Section 28 permits certain members of a company, in
consultation with Board of Directors, to other the whole or a
part of their holdings of shares to the public. The document by
which the offer of sale to the public is made shall be deemed
as prospectus issued by company.



Public offer of securities to be in dematerialized form (Section 29)
It mandates that every company making public offer and any class of
companies as specified shall issue the securities only through
dematerialized form. Other companies may issue securities in physical or
in dematerialized form.



Section 30 provides that where an advertisement of any prospectus of a
company is published, it shall specify therein- the contents of its
memorandum as regards the objects, the liability of members and the
amount of share capital of the company, and
-

the names of the signatories to the memorandum and the number of
shares subscribed for by them, and
its capital structure.

: 45 :

INTER C.A. - LAW

J.K. SHAH CLASSES
•

REMEDIES FOR MISREPRESENTATION IN THE PROSPECTUS

Remedies against Company
1. Rescind the contract.
2. A person, who takes shares on
the faith of a prospectus
containing false statements,
may apply to the Court for the
contract to be set aside, and
his name to be struck off from
the register of members.
3. He may also claim his money
back.
☻ But the allottee must act
within reasonable time, before
any proceedings to wind up
the company have been
commenced. He will lose his
right to rescind if he attempts
to sell the shares or attends a
general meeting of the
company,
or
receives
dividends.

Remedies against Directors/
Promoters/Expert:

Criminal
Liability
for mis-statement
in prospectus

Civil Liability
mis-statement
prospectus

Refer next page

4. Sue the company for damages
for deceit.
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Remedies against Directors/
Promoters/Expert:
Criminal Liability for misstatement in prospectus:
Section 34 fastens criminal liability
for mis-statements in prospectus.
Where a prospectus, issued,
circulated or distributed, includes
any statement which is untrue or
misleading, every person who has
authorised the issue of such
prospectus shall be held guilty for
fraud
punishable
with
imprisonment and fine under
section 447.
Section 447 provides the penalty
for fraud
• which is imprisonment for a
term which shall not be less
than six months but which may
extend to ten years (Where the
fraud in question involves
public interest, the term of
imprisonment shall not be less
than three years)
and
• fine which shall not be less
than the amount involved in the
fraud, but which may extend to
three
times
the
amount
involved in the fraud.

Civil Liability for mis-statement in prospectus:
Section 35 makes the following persons liable to pay
compensation for loss or damage sustained by
reason of mis-statement/untrue statement or inclusion
or omission of any matter in the prospectus:1. Every person who is a director of the company at
the time of issue of prospectus;
2. Every person who has authorized himself to be
named and is named in the prospectus as a
director [proposed directors];
3. Every person who is a promoter of the company;
4. Every person who has authorized the issue of the
prospectus; and
5. Every person who is named in the prospectus as
an expert.
Exemptions from the liability: No person shall be
liable for the mis-statement, where such person
proves that—

1.

Withdrawn his consent before the issue of
prospectus- Where a person having consented to
become a director of the company, withdrew his
consent before the issue of the prospectus, and
that it was issued without his authority or consent;
or

2.

Prospectus issued without his knowledge/
consent- Where the prospectus was issued
without the knowledge or consent of a person, and
that on becoming aware of its issue, he forthwith
gave a reasonable public notice that it was issued
without his knowledge

3.

As regards every misleading statement purported
to be made by an expert or contained in what
purports to be a copy of or an extract from a report
or valuation of an expert, it was a correct and fair
representation of the statement, or a correct copy
of, or a correct and fair extract from, the report or
valuation; and he had reasonable ground to believe
and did up to the time of the issue of the
prospectus believe, that the person making the
statement was competent to make it and that the
said person had given the consent required by
section 26 to the issue of the prospectus and had
not withdrawn that consent before delivery of a
copy of the prospectus for registration or, to the
defendant's knowledge, before allotment there
under..
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Further, Section 36 prescribes punishment for any person who
fraudulently induces persons to invest money by making statement which
is false, deceptive, misleading or deliberately concealing any material
facts. He will be held guilty for fraud punishable with imprisonment and
fine under section 447, an offence which is non-compoundable.



Action by affected Persons [Section 37]: Section 37 enables any
person, group of persons or any association of persons who have been
affected by any misleading statement or the inclusion or omission of any
matter in the prospectus to file a suit or initiate any other action under
section 34, 35 or 36 of the Act. This is known as Class Action Suit and
for the first time introduced in Company Law. It may be noted that the right
to claim compensation for any loss or damage sustained by reason of any
misrepresentation in a prospectus is available only to a person who has
"subscribed" for shares or debentures on the faith of the prospectus
containing misrepresentation. The word 'subscribed' denotes that the
shares were acquired directly from the company by allotment.
A subsequent purchase of shares in the open market has no remedy
against the company or the directors or promoters. [-Peek v. Gurney]



Punishment for Impersonation [Section 38]: This section provides
punishment for those persons who apply in fictitious name or make
multiple applications in different names or different combination of
surnames or otherwise induces companies to allot shares in fictitious
name. Such persons will be held guilty of fraud under section 447, an
offence which is non-compoundable.
Where a person has been convicted, the court has been empowered to
order disgorgement of any gains made by and disposal of such securities
in possession of such person. The amount received through disgorgement
or disposal of securities shall be credited to the Investor Education and
Protection fund.

ALLOTMENT OF SECURITIES

Meaning: Allotment of securities means an act of appropriation by the
Board of directors of the company out of the previously un-appropriated
capital of a company of a certain number of securities to persons who
have made applications for securities. It is on allotment that securities
come into existence.


General Principles regarding Allotment: With regard to the allotment-of
securities, the following general principles should be observed in addition
to the statutory provisions :(1) The allotment should be made by proper authority i.e., the Board of
directors of the company, or a committee authorized to allot
securities on behalf of the Board. Allotment made without proper
authority will be invalid.
(2) Allotment of securities must be made within a reasonable time. An
applicant may refuse to take securities, if the allotment is made after
a long time.
(3) The allotment should be absolute and unconditional.
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(5)

The allotment must be communicated. Posting of letter of allotment
will be taken as a valid communication-even if the letter is lost in
transit or delayed in transit.
A company may pay commission to any person in connection with
the subscription to its securities subject to such conditions as may be
prescribed.



Statutory Provisions regarding Allotment [Sections 39 & 40]: The
Companies Act, 2013 lays down the following conditions to be fulfilled before a
company proceeds to allot securities :(1) Application Money : The company must have received in cash the
amount payable on application, which must not be less than 5% of
the nominal value of the securities or such other amount or percent
as may be specified by SEBI; and deposited the amount received in
a separate account (Escrow Account) in a Scheduled Bank before
making any allotment. Such money can be utilized only for the
following two purposes:

for adjustment against allotment of securities, where listing is
permitted; or

for repayment of money, where the company is for any other
reason unable to allot securities.
(2) Minimum Subscription: The minimum subscription as provided in
the prospectus must have been received within 30 days from the
date of issue of the prospectus or such other period as may be
specified by SEBI. In case of non-compliance, the issue will fail and
the entire amount is to he repaid, without interest, within 15 days
from the date of closure of issue. Beyond 15 days, the directors of
the company, who are officers in default, become liable to repay the
money with an interest of 15% p.a.
(3) Listing Permission: Every company making public offer shall,
before making such offer, make an application to one or more
recognized stock exchange and obtain permission for the securities
to be dealt with in such stock exchange or exchanges. Where a
prospectus states that such a application has been made, the name
of the stock exchange has to be mentioned where the securities are
to be dealt with. Any allotment without permission of the stock
exchange shall be void.
(4) Waiver of condition not permitted: Any condition purporting to
require or bind any applicant for securities to waive compliance with
any of the requirements of this section shall be void.



Return of Allotment: Section 39 provides that within 30 days of the
allotment of securities, a company must send to the Registrar, a report in
e-Form No. PAS.3, known as the return of allotment. It must contain the
following particulars/documents:(1) A list of allottees stating their names, address, occupation and
number of securities allotted to each of the allottees.
(2) Contracts in writing, under which securities have been allotted for any
consideration other than cash, must be produced for examination of the
Registrar. If the contract is not in writing, its particulars are to be
provided in e-Form No. PAS.3. A report of a registered valuer in
respect of the valuation of the consideration shall also be attached.
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Where bonus securities have been allotted, a copy of the resolution
of the shareholders, authorizing the issue of such securities should
also be attached with the return.

Penalty:
If a default is made in complying with the provisions of this section, the
company shall be punishable with a fine which shall not be less than five
lakh rupees but which may extend to fifty lakh rupees and every officer of
the company who is in default shall be punishable with imprisonment for a
term which may extend to one year or with fine which shall not be less
than fifty thousand rupees but which may extend to three lakh rupees, or
with both.

UNDERWRITING COMMISSION

When securities are offered to the public, a company would naturally like
to ensure success of the issue. It may, therefore, make an agreement with
financial institutions, bank, etc., who in consideration of a commission,
agree to subscribe for the securities to the extent to which the securities
are not taken by the public.
The commission so referred to is known as underwriting commission.
Thus, underwriting is an insurance against under-subscription.


Section 40 of the Companies Act, 2013 permits a company to pay
commission (including underwriting commission), to any person who,
subscribes or agrees to subscribe; or procures or agrees to procure
subscription for any securities or debentures of the company, on the
fulfilment of certain conditions.



The conditions, which must be fulfilled for the payment of underwriting
commission, are as follows:(a) The payment of the commission must be authorized by the articles of
the company.
(b) The rate of the commission must not exceed 5% of the price at
which the securities have been issued or any lesser amount
prescribed by articles. In the case of debentures, the rate of the
commission must not exceed 2.5% or any lesser amount prescribed
by articles;
(c) Underwriting commission shall not paid on those securities which are
not offered to the public for subscription;
(d) Commission may be paid out of the proceeds of issue or profits of the
company or both;
(e) The name of the underwriter and rate of commission must be disclosed
in the prospectus;
(f) The prospectus should also indicate the number of securities or
debentures which have been underwritten; and
(g) A copy of underwriting agreement should be delivered to the
Registrar along with the prospectus.
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OFFER OR INVITATION FOR SUBSCRIPTION OF SECURITIES ON
PRIVATE PLACEMENT [SECTION 42] (As amended as per notification
dated 3rd Jan’2018)

Definition of Private Placement: Private Placement' means any offer of
securities or invitation to subscribe securities to a select group of persons
by a company (other than by way of public offer) through issue of a private
placement offer letter (Form PAS.4) and which satisfies the specified
conditions.

Important Provisions: Following are the key provisions relating to private
placement :
1.
A private placement shall be made only to a select group of persons
who have been identified by the Board (herein referred to as
"identified persons"), whose number shall not exceed 50 or such
higher number as may be prescribed [excluding the qualified
institutional buyers and employees of the company being offered
securities under a scheme of employees stock option, in a financial
year subject to such conditions as may be prescribed.
Provided that, subject to the maximum number of identified persons,
a company may, at any time, make more than one issue of securities
to such class of identified persons as may be prescribed
2.
A company making private placement shall issue private placement
offer and application in such form and manner as may be
prescribed to identified persons, whose names and addresses are
recorded by the company in such manner as may be prescribed:
The private placement offer and application shall not carry any
right of renunciation.
3.
If a company, listed or unlisted, makes an offer to allot or invites
subscription, or allots, or enters into an agreement to allot, securities
to more than the prescribed number of persons, whether the
payment for the securities has been received or not or whether the
company intends to list its securities or not on any recognised stock
exchange in or outside India, the same shall be deemed to be an
offer to the public and shall accordingly be governed by the
provisions of this Chapter.
4.
Every identified person willing to subscribe to the private placement
issue shall apply in the private placement and application issued to
such person along with subscription money paid either by
cheque or demand draft or other banking channel and not by
cash.
5.
A company shall not utilise monies raised through private placement
unless allotment is made and the return of allotment is filed with the
Registrar.
6.
No fresh offer or invitation under this section shall be made unless
the allotments with respect to any offer or invitation made earlier
have been completed or that offer or invitation has been withdrawn
or abandoned by the company.
7.
A company making an offer or invitation under this section shall allot
its securities within 60 days from the date of receipt of the
application money for such securities and if the company is not able
to allot the securities within that period, it shall repay the application
money to the subscribers within 15 days from the expiry of sixty
days and if the company fails to repay the application money within
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the aforesaid period, it shall be liable to repay that money with
interest at the rate of 12% p.a from the expiry of the sixtieth day.
8.
The monies received on application under this section shall be kept
in a separate bank account in a scheduled bank and shall not be
utilised for any purpose other than—
(a) for adjustment against allotment of securities; or
(b) for the repayment of monies where the company is unable to
allot securities.
9. Company issuing securities under this section shall not release any
public advertisements or utilise any media, marketing or
distribution channels or agents to inform the public at large about
such an issue.
10. A company making any allotment of securities under this section,
shall file with the Registrar a return of allotment within 15 days
from the date of the allotment in such manner as may be prescribed,
including a complete list of all allottees, with their full names,
addresses, number of securities allotted and such other relevant
information as may be prescribed.
If a company defaults in filing the return of allotment within the period
prescribed, the company, its promoters and directors shall be liable
to a penalty for each default of one thousand rupees for each day
during which such default continues but not exceeding twenty-five
lakh rupees.
11. Penalty: If a company makes an offer or accepts monies in
contravention of this section, the company, its promoters and
directors shall be liable for a penalty which may extend to the
amount raised through the private placement or two crore rupees,
whichever is lower, and the company shall also refund all monies
with interest as specified to subscribers within a period of thirty days
of the order imposing the penalty.
•

GLOBAL DEPOSITORY RECEIPTS (Section 41)
Eligibility
to
issue
depository
receipts [Rule
3]

A company may issue depository receipts provided it is
eligible to do so in terms of the Scheme and relevant
provisions of the Foreign Exchange Management Rules and
Regulations.

Conditions for
issue
of
depository
receipts [Rule
4]

1. The Board of Directors of the company intending to issue
depository receipts shall pass a resolution authorising the
company to do so.
2. The company shall take prior approval of its shareholders
by a special resolution to be passed at a general meeting.
A special resolution passed under section 62 for issue of
shares underlying the depository receipts, shall be deemed
to be a special resolution for the purpose of section 41 as
well.
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3. The depository receipts shall be issued by an overseas
depository bank appointed by the company and the
underlying shares shall be kept in the custody of a
domestic custodian bank.
4. The company shall ensure that all the applicable
provisions of the Scheme and the rules or regulations or
guidelines issued by the Reserve Bank of India are
complied with before and after the issue of depository
receipts.
5. The company shall appoint a merchant banker or a
practising chartered accountant or a practising cost
accountant or a practising company secretary to
oversee all the compliances relating to issue of depository
receipts and the compliance report taken from such
merchant banker or practising chartered accountant or
practising cost accountant or practising company secretary,
as the case may be, shall be placed at the meeting of the
Board of Directors of the company or of the committee of
the Board of directors authorised by the Board in this
regard to be held immediately after closure of all formalities
of the issue of depository receipts.
The committee of the Board of directors referred to above
shall have at least one independent director in case the
company is required to have independent directors.
Manner
and
form
of
depository
receipts [Rule
5]

1.

The depository receipts can be issued by way of public
offering or private placement or in any other manner
prevalent abroad and may be listed or traded in an
overseas listing or trading platform.
2. The depository receipts may be issued against issue of
new shares or may be sponsored against shares held by
shareholders of the company.
3. The underlying shares shall be allotted in the name of the
overseas depository bank and against such shares, the
depository receipts shall be issued by the overseas
depository bank abroad.

Voting rights
[Rule 6]

1. A holder of depository receipts may become a member of
the company and shall be entitled to vote as such only on
conversion of the depository receipts into underlying
shares after following the procedure provided in the
Scheme and the provisions of this Act.
2. Until the conversion of depository receipts, the overseas
depository shall be entitled to vote on behalf of the
holders of depository receipts in accordance with the
provisions of the agreement entered into between the
depository, holders of depository receipts and the
company in this regard
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Proceeds
of The proceeds of issues of depository receipts shall either be
issue [Rule 7]
remitted to a bank account in India or deposited in an Indian
bank operating abroad or any foreign bank (which is a
Scheduled Bank under the Reserve Bank of India Act, 1934)
having operations in India with an agreement that the foreign
bank having operations in India shall take responsibility for
furnishing all the information which may be required and in the
event of a sponsored issue of Depository Receipts, the
proceeds of the sale shall be credited to the respective bank
account of the shareholders.
Non
(1) The provisions of the Act and any rules related to public
applicability of
issue of shares or debentures shall not apply to issue of
certain
depository receipts abroad.
provisions of (2) The offer document, if prepared for the issue of
the Act.
depository receipts, shall not be treated as a prospectus
or an offer document within the meaning of this Act and all
the provisions as applicable to a prospectus or an offer
document shall not apply to a depository receipts offer
document.
(3) Notwithstanding

anything contained under section
88(Register of members etc.) of the Act, until the
redemption of depository receipts, the name of the
overseas depository bank shall be entered in the Register
of Members of the company.
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CHAPTER 1
THE COMPANIES ACT, 2013
UNIT4: SHARE CAPITAL AND DEBENTURES

PART A: SHARE CAPITAL
•

CLASSIFICATION OF SHARE CAPITAL
The share capital of a company can be classified as :
Nominal, Authorised or Registered Capital
Issued Capital
Subscribed Capital

Called Up Capital

Paid-up Capital






Uncalled Capital

Unpaid Capital

According to Section 2(8) “authorised capital” or “nominal capital” means
such capital as is authorised by the memorandum of a company to be the
maximum amount of share capital of the company.
Whereas Section 2(86) “subscribed capital” means such part of the capital
which is for the time being subscribed by the members of a company.
As per Section 2(15) “Called-up capital” means such part of the capital,
which has been called for payment.
Section 2(64) defines “paid-up share capital” or “share capital paid-up”
means such aggregate amount of money credited as paid-up as is equivalent
to the amount received as paid-up in respect of shares issued and also
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includes any amount credited as paid-up in respect of shares of the company,
but does not include any other amount received in respect of such shares, by
whatever name called.
As per Section 60, where any notice, advertisement or other official
publication, or any business letter, bill head or letter paper of a companycontains a statement of the amount of the authorised capital of the
company, such notice, advertisement or other official publication, or
such letter, bill head or letter paper shall also contain a statement, in
an equally prominent position and in equally conspicuous characters, of
the amount of the capital which has been subscribed and the
amount paid-up.

SHARE

Definition and Meaning of Share: Section 2(84) of the Companies Act,
2013 defines the term "share". As per this, share means a share in the
share capital of a company and includes stock.

By its nature, a share is not a sum of money but a bundle of rights
and liabilities. A share is a right to participate in the profits of a company,
while it is a going concern and declares dividend; and a right to participate
in the assets of the company, when it is wound up.

The shares or debentures or other interests of any member in a company
shall be movable property transferable in the manner provided by the
articles of the company [Section 44 of the Companies Act, 2013]. Every
share in a company having a share capital, shall be distinguished by its
distinctive number [Section 45]. This shall not apply to a share held by a
person whose name is entered as holder of beneficial interest in such
share in the records of a depository.

Basic requirement (Section 45 and 46): Physical entitlement to a
particular portion of share capital is prima facie evidenced by way of a
share certificate which has to be
1.
Distinctively numbered; &
2.
To be issued under common seal of the company or signed by two
directors or by a director and the Company Secretary, wherever the
company has appointed a Company Secretary.

Demat—Now-a-days most of the listed shares are held in electronic
format. Even banks and financial institutions now insist for demat of
securities for charge creation to facility corroboration with central registry
for loans and mortgages. Physical securities are mostly limited to private
limited companies and closely held companies.
At present there are two depositories in India: NSDL and CDSL with
various depository participants (DPs) linked to them. Dematerialised
securities are held by investors in their respective accounts with the DP.
The DP keeps a track of transfer, transmission, charge creation etc. There
are necessary enabling legal enactments to facilitate all these procedures.
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KINDS OF SHARE CAPITAL (Section 43)
Preference Share

On the
basis of
dividend
payout

On the basis of
convertibility of
shares

Cumulative
Non-Cumulative
Participatory
Non-participatory

•

Convertible
(mandatorily/
Optional/
Partially/fully)

Equity Share
On the basis
of
redeemability

With voting rights

With differential
rights as to
dividend, voting or
otherwise

Redeemable
Irredeemable

PREFERENCE SHARE

Meaning: A preference share is a share which fulfils the following two
conditions:

It carries preferential right in respect of payment of dividend; and

It also carries preferential right in regard to repayment of capital.
In simple terms, preference share capital must have priority both regards
to dividend as well as capital.


Issue of preference shares: Section 55 of the Companies Act, 2013 read
with Companies (Share Capital and Debentures) Rules, 2014 provides
that a company, if so authorized by its articles of association, may
issue redeemable preference shares, subject to the following conditions :
(a) The issue of such shares has been authorized by passing a special
resolution in the general meeting of the company;
(b) The company, at the time of such issue of preference shares, has no
subsisting default in the redemption of preference shares issued
either before or after the commencement of this Act or in payment of
dividend due on any preference shares; and
(c) The company cannot issue preference shares which is redeemable
after the expiry of 20 years from the date of its issue. However, a
company engaged in the setting up and dealing with of infrastructural
projects, as defined in Schedule VI to this Act, may issue preference
shares for a period exceeding 20 years but not exceeding 30 years,
subject to the redemption of a minimum ten percent of such
preference shares per year from the twenty first year onwards or
earlier, on proportionate basis, at the option of the preference
shareholders.

It may be noted that a company cannot issue irredeemable
preference shares.
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Redemption of preference shares: A company can redeem its redeemable
preference shares subject to the following conditions:1.
Shares are fully paid-up;
2.
Share may be redeemed only out of the profits available for
distribution as dividend or out of proceeds of a fresh issue of shares
made for the purpose of redemption;
3.
Where the shares are redeemed out of the profits available for
distribution as dividend, a sum equal to the nominal amount of the
shares redeemed shall be transferred out of profits to the Capital
Redemption Reserve Account, which can be utilized only for the
purpose of issuing fully-paid bonus shares, otherwise it shall be
deemed to be reduction of share capital; and
4.
If premium is payable on redemption, it must have been provided for
out of profits or out of company's security premium account.
However, such class of companies as may be prescribed whose
financial statements comply with Accounting Standards prescribed
for such class of companies cannot utilize securities premium
account for providing premium payable on redemption of preference
shares or debentures.



Company unable to redeem preference shares: It may redeem
unredeemed preference shares by issue of further preference shares with
consent of holders of 75% in value of such preference shares and the
approval of the NCLT. The NCLT shall while giving, such approval, order
the redemption forthwith of preference shares of such person who have
not consented to the issue of further redeemable preference shares.



It may further be noted the fact of redemption of preference shares is
required to be intimated to the ROC by filing Form SH.7 within 30 days, as
per Section 64 of the Companies Act, 2013.

EQUITY SHARE

Meaning: Equity share means share which is not preference share.


Equity share with differential rights as to dividend, voting or
otherwise:
As per the Companies (Share Capital and Debentures) Rules, 2014, no
company limited by shares shall issue equity shares with differential rights
as to dividend, voting or otherwise, unless it complies with the following
conditions, namely:(a) the articles of association of the company authorizes the issue of
shares with differential rights;
(b) the issue of shares is authorized by an ordinary resolution passed at
a general meeting of the shareholders. Provided that where the
equity shares of a company are listed on a recognized stock
exchange, the issue of such shares shall be approved by the
shareholders through postal ballot.
(c) the shares with differential rights shall not exceed 26 percent of the
total post-issue paid up equity share capital including equity shares
with differential rights issued at any point of time;
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(e)

(f)

(g)

(h)

(i)

(j)

(k)

•

the company having consistent track record of distributable profits for
the last three years;
the company has not defaulted in filing financial statements and
annual returns for three financial years immediately preceding the
financial year in which it is decided to issue such shares;
the company has no subsisting default in the payment of a declared
dividend to its shareholders or repayment of its matured deposits or
redemption of its preference shares or debentures that have become
due for redemption or payment of interest on such deposits or
debentures or payment of dividend;
the company has not defaulted in payment of the dividend on
preference shares or repayment of any term loan from a public
financial institution or State level financial institution or scheduled
Bank that has become repayable or interest payable thereon or dues
with respect to statutory payments relating to its employees to any
authority or default in crediting the amount in Investor Education and
Protection Fund to the Central Government;
the company has not been penalized by Court or Tribunal during the
last three years of any offence under the Reserve Bank of India Act,
1934, the Securities and Exchange Board of India Act, 1992, the
Securities Contracts Regulation Act, 1956, the Foreign Exchange
Management Act, 1999 or any other special Act, under which such
companies being regulated by sectoral regulators.
Restriction on conversion of equity share capital with voting
rights into equity share capital carrying differential voting
rights: Further Rule 4(3) specifies that the company shall not
convert its existing equity share capital with voting rights into equity
share capital carrying differential voting rights and vice–versa.
Rights to the holders of the equity shares with differential
rights: Rule 4 (5) states that the holders of the equity shares with
differential rights shall enjoy all other rights such as bonus shares,
rights shares etc., which the holders of equity shares are entitled to,
subject to the differential rights with which such shares have been
issued.
Particulars of shares to be maintained in the register of
members : Rule 4 (6) Where a company issues equity shares with
differential rights, the Register of Members maintained under section
88 shall contain all the relevant particulars of the shares so issued
along with details of the shareholders.
Example:In Indian listed companies, there are two companies which
have issued differential voting rights hares (DVRs)- Tata Motors &
Future Retail

VOTING RIGHTS OF A MEMBER [SECTION 47]
Section 47 governs the voting rights of members. According to the section,
(i) Voting right of member holding equity share capital: Every member of
a company limited by shares who is holding equity share capital, shall
have a right to vote on every resolution placed before the company; and
his voting right on a poll shall be in proportion to his share in the paid-up
equity share capital of the company.
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Voting right of member holding preference share capital: Every
member of a company limited by shares who is holding any preference
share capital shall, in respect of such capital, have a right to vote only on
resolutions placed before the company which directly affect the rights
attached to his preference shares and, any resolution for the winding up of
the company or for the repayment or reduction of its equity or preference
share capital and his voting right on a poll shall be in proportion to his
share in the paid-up preference share capital of the company.
Where the dividend in respect of a class of preference shares has not
been paid for a period of two years or more, there such class of
preference shareholders shall have a right to vote on all the resolutions
placed before the company.
(iii) Proportion of voting rights: The proportion of the voting rights of equity
shareholders to the voting rights of the preference shareholders shall be in
the same proportion as the paid-up capital in respect of the equity shares
bears to the paid-up capital in respect of the preference shares.
•

VARIATIONS OF SHAREHOLDERS‘ RIGHTS [SECTION 48]
1.
Where a share capital of the company is divided into different classes of
shares, the rights attached to the shares of any class may be varied with
the consent in writing of the holders of not less than three-fourths of
the issued shares of that class or by means of a special resolution
passed at a separate meeting of the holders of the issued shares of
that class,
a) if provision with respect to such variation is contained in the
memorandum or articles of the company; or
b) in the absence of any such provision in the memorandum or articles,
if such variation is not prohibited by the terms of issue of the shares
of that class.
2.

Provided that if variation by one class of shareholders affects the rights of
any other class of shareholders, the consent of three-fourths of such
other class of shareholders shall also be obtained and the provisions
of this section shall apply to such variation.

3.

Where the holders of not less than 10 % of the issued shares of a class
did not consent to such variation or vote in favour of the special resolution
for the variation, they may apply to the Tribunal to have the variation
cancelled, and where any such application is made, the variation shall not
have effect unless and until it is confirmed by the Tribunal:
Provided that an application under this section shall be made within
21days after the date on which the consent was given or the resolution
was passed, as the case may be, and may be made on behalf of the
shareholders entitled to make the application by such one or more of their
number as they may appoint in writing for the purpose.

4.

The decision of the Tribunal on any application shall be binding on the
shareholders.

5.

The company shall, within 30 days of the date of the order of the Tribunal,
file a copy thereof with the Registrar.
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•

Where any default is made in complying with the provisions of this section,
the company shall be punishable with fine which shall not be less than
twenty-five thousand rupees but which may extend to five lakh rupees and
every officer of the company who is in default shall be punishable with
imprisonment for a term which may extend to six months or with fine
which shall not be less than twenty five thousand rupees but which may
extend to five lakh rupees, or with both.

BUY-BACK OF SHARES AND SECURITIES (Section 68)

Meaning: A procedure which enables a company to go back to the holder
of its shares/ specified securities and offer to purchase from them the
shares/ specified securities that they hold.


Purpose : A company would opt for buy — back for the following reasons:
(i) To improve shareholder value - Buy back generally results in higher
earning per share (E.P.S.)
(ii) As a defence mechanism - Buy back provides a safeguard against
hostile take — overs by increasing promoters' holding.
(iii) To provide an additional exit route to shareholders when shares are
undervalued or thinly traded.
(iv) To return surplus cash to shareholders.



Sources of buyback: Following are the important provisions of Section 68 :A company may purchase its own shares or other specified securities out
of :
(i) its free reserves;
(ii) the securities premium account; or
(iii) the proceeds of an earlier issue of shares or other specified
securities. However, no buy - back can be done out of proceeds of
an earlier issue of same kind of shares/ securities.



Conditions for buyback: For buy - back purpose, the following
conditions must be fulfilled :(i) Buy - back is authorized by the articles of association of the
Company.
(ii) A company may, by a Board Resolution, buy - back up to 10% of the
aggregate of paid - up equity capital and free reserves. This Board
resolution must be passed at a Board Meeting only and not by
circulation.
If the company wants to buy-back more than 10% of the aggregate
of paid up equity capital and free reserves but up to 25% of the
aggregate of the paid - up capital (equity & preference) and free
reserves, then a Special Resolution in the general meeting is
required.
The aforesaid limits are to be applied to the amount required for buyback of such shares/ securities.
(iii) In the case of buy - back of equity shares only, the buy - back in any
financial year shall not exceed 25% of its total paid - up equity capital in
that financial year.
The aforesaid limit is to be applied to the number of shares to be
bought back.
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(iv) After buy - back, the debt equity ratio shall be less than or equal to 2
i.e., the debt should not be more than twice the equity after buy - back.
Here 'debt' means secured as well as unsecured debts; and 'equity'
means paid-up share capital and free reserves.
However, Central Government may, by order, notify a higher debt
equity ratio for a class or classes of companies.
(v)

All the shares or other specified securities for buy - back are fully
paid - up.

(vi) Buy-back offer shall not be made within a period of one year
reckoned from the date of the closure of the preceding offer of buyback, if any.
(vii) If company is listed, then SEBI (Buy-Back of Securities) Regulations,
1998 made by SEBI are complied with; and if the company is not
listed, then Companies (Share Capital and Debentures) Rules, 2014
made by Central Government are complied with.


Disclosure: The Companies will have to make full and complete
disclosure of all material facts in the notice of the meeting at which special
resolution is proposed to be passed. These disclosures will include the
necessity for buy — back; the time limit for completion of the buy — back;
class of securities intended to be purchased; and amount to be invested
for buy — back.



Time period for buyback: Every buy — back shall be completed within
one year from the date of passing the Special Resolution or Board
Resolution, as the case may be. If the company is not able to do so, then
the reasons for such failure shall be disclosed in the Directors' Report.
Further, in order to pursue the same buy-back, a fresh Board Resolution
or Special Resolution, as the case may be, will be required.



The buyback may be
(i)

from the existing holders on a proportionate basis;

(ii)

from the open market; or

(iv) from the employees of the company to whom shares / securities
have been issued under a scheme of stock option or as sweat
equity.
A company can implement buy-back by any of the aforesaid methods but,
for a single offer of buy-back, different methods of buy-back cannot be
adopted.


Declaration of solvency: After passing the special resolution or board
resolution and before making buy back, the company is required to file 'a
declaration of solvency' in Form No. SH.9 with the ROC and also with
SEBI, if listed. This declaration of solvency shall be signed by at least two
directors of the company, one of whom shall be the managing director, if
any.
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Destruction of securities: The company shall extinguish and physically
destroy the shares / securities bought— back within 7 days of the last date
of completion of buy — back.



Cooling period: The Company shall not make any issue of same kind of
shares/ securities (including rights shares) within a period of 6 months
from the date of completion of buy — back.
Exceptions are :(i) Bonus issue;
(ii) Conversion of warrants;
(iii) Stock option scheme;
(iv) Sweat equity; and
(v) Conversion of preference shares debentures into equity shares.



Register of buyback: The Company shall maintain a register of shares /
securities bought—back in Form No. SH.10, giving the following details :(i) the consideration paid;
(ii) the date of cancellation;
(iii) the date of extinguishment and physical destruction; and
(iv) such other particulars as may be prescribed.



After the completion of buy — back, the company shall file with the ROC
and also with SEBI, if listed, a return in Form No. SH.11 containing such
particulars as may be prescribed, within 30 days of such completion.



Penalty: In case of default, the company shall be punishable with fine
which shall not be less than one lakh rupees but which may extend to
three lakh rupees and every officer of the company who is in default shall
be punishable with imprisonment for a term which may extend to three
years or with fine which shall not be less than one lakh rupees but which
may extend to three lakh rupees, or with both.



Transfer to Capital Redemption Reserve [Section 69] : Where a
company purchases its own shares out of free reserves, then a sum equal
to the nominal value of the share so purchased shall be transferred to the
capital redemption reserve account and details of such transfer shall be
disclosed in the balance sheet. The capital redemption reserve account
shall be utilized by the company only for the purposes of issuing fully paid
bonus shares.



Prohibition for buy-back in certain circumstances (Section 70): This
section of the Companies Act, 2013 prohibits the company for buy back in
the certain circumstances.
(1) The provision says that no company shall directly or indirectly
purchase its own shares or other specified securities(a) Through any subsidiary company including its own subsidiary
companies; or
(b) Through any investment company or group of investment
companies; or
: 63 :

INTER C.A. - LAW

J.K. SHAH CLASSES
(c)

If a default, is made by the company, in repayment of deposits
or interest payment thereon, redemption of debentures or
preference shares or payment of dividend to any shareholder or
repayment of any term loan or interest payable thereon to any
financial institutions or banking company.

But where the default is remedied and a period of three years
has lapsed after such default ceased to subsist, there such buyback is not prohibited.
(2)

•

No company shall directly or indirectly purchase its own shares or
other specified securities in case such company has not complied
with provisions of Sections 92( Annual Report), 123(Declaration of
dividend), 127(Punishment for failure to distribute dividends), and
section 129( Financial Statements).

RESTRICTION ON PURCHASE BY COMPANY OR GIVING OF LOANS BY
IT FOR PURCHASE OF ITS SHARES (Section 67)


Company limited by shares or by guarantee and having a share capital
shall not have power to buy its own shares unless the consequent
reduction of share capital is effected under the provisions of this Act.



No public company shall give, whether directly or indirectly and whether
by means of a loan, guarantee, the provision of security or otherwise, any
financial assistance for the purpose of, or in connection with, a purchase
or subscription made or to be made, by any person of or for any shares in
the company or in its holding company.



Exceptions : There are, however, certain exceptions where the company
may provide the financial assistance, namely :



1.

The lending of money by a banking company in the ordinary course
of its business;

2.

The provision is made by a company for lending of money in
accordance with any scheme approved by company through
special resolution with such requirements as may be prescribed, for
the purchase of, or subscription for, fully paid up shares in the
company or its holding company, if the purchase of, or the
subscription for, the shares held by trustees for the benefit of the
employees or such shares held by the employee of the company;

3.

The giving of loans by a company to persons in the employment
of the company other than its directors or key managerial
personnel, for an amount not exceeding their salary or wages for a
period of six months with a view to enabling them to purchase or
subscribe for fully paid-up shares in the company or its holding
company to be held by them by way of beneficial ownership.

Nothing in Section 67 shall affect the right of a company to redeem any
preference shares issued under this Act or under any previous Companies
law.
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Section 67 shall not apply to:
1.

A private company—
(a) In whose share capital no other body corporate has invested any
money;

2.

3.



(b)

If the borrowings of such a company from banks or financial
institutions or any body corporate is less than twice its paid up
share capital or fifty crore rupees, whichever is lower; and

(c)

Such a company is not in default in repayment of such
borrowings subsisting at the time of making transactions under
this section. - Notification dated 5th June, 2015.

A Specified IFSC public company—
a)

In whose share capital no other body corporate has invested
any money;

b)

If the borrowings of such company from banks or financial
institutions or any body corporate is less than twice of its paid
up share capital or fifty crore rupees, whichever is lower; and

c)

Such a company is not in default in repayment of such
borrowings subsisting at the time of making transactions under
this section. Notification Date 4th January, 2017

In case of Nidhi company, Section 67 shall not apply , when shares
are purchased by the company from a member on his ceasing to be
a depositor or borrower and it shall not be considered as reduction of
capital under section 66 of the Companies Act, 2013. - Notification
dated 5th June, 2015.

Penalty: If a company contravenes the provisions of this section, it shall
be punishable with fine which shall not be less than one lakh rupees but
which may extend to twenty-five lakh rupees and every officer of the
company who is in default shall be punishable with imprisonment for a
term which may extend to three years and with fine which shall not be less
than one lakh rupees but which may extend to twenty-five lakh rupees.
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FURTHER ISSUE OF SHARE CAPITAL [SECTION 62]

As per the section 62 of the Companies Act, 2013, where at any time, a
company having a share capital proposes to increase its subscribed
capital by the issue of further shares, such shares shall be offered—

(a) To persons who, at
the date of the offer, are
holders of equity
shares of the company
in proportion, to the paidup share capital on
those shares by sending
a letter of offer subject to
the conditions (rights
issue),

(b)To employees
under a scheme of
employees' stock
option, subject to
special resolution
passed by company
and subject to the
conditions as may be

As per Section 2 (37) employees’ stock
option means the option given to the
directors, officers or employees of a
company or of its holding company or
subsidiary company or companies, if any,
which gives such directors, officers or
employees, the benefit or right to
purchase, or to subscribe for, the shares
of the company at a future date at a predetermined price.

•

(c)To any persons, if it
is authorised by a
special
resolution,
whether or not those
persons
include
the
persons referred to in
clause (a) or clause (b),
either for cash or for a
consideration other than
cash, if the price of such
shares is determined by
the valuation report of a
registered valuer, subject
to the compliance with
the applicable provisions
of Chapter III and any
other conditions as may
be prescribed

RIGHT SHARES (RIGHT OF PRE-EMPTION OR PRE-EMPTIVE RIGHT)

A rights issue is an offer of a company's shares to its existing
shareholders. It gives them the first opportunity to purchase a new issue
of shares.

Section 62(1)(a) of the Companies Act, provides for the issue of "Rights
Shares" and states that whenever at any time, it is proposed to increase
the subscribed capital by allotment of further shares, such shares shall be
offered to the existing holders of equity shares in proportion to the capital
paid — up on their shares at the time of further issue.

The Company must give notice, by sending letter of offer, to each of the
equity shareholders, giving him option to take the shares offered to him by
the company.

The notice shall be dispatched through registered post or speed post or
through electronic mode or courier or any other mode having proof of
delivery to all the existing shareholders at least three days before the
opening of the issue. The shareholder must be informed of the number of
shares he has option to buy, giving him at least 15 days and not more
than 30 days, to decide. If the shareholder does not convey to the
company his acceptance of the company's offer of further shares, he shall
be deemed to have declined the offer.
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•

Unless the articles of the company otherwise provide, the directors must
state in the notice of offer of rights shares the fact that the shareholder
has also the right to renounce the offer in whole or in part, in favour of
some other person.
If a shareholder has neither renounced in favour of another person nor
accepted the shares himself, the Board of Directors may dispose of the
shares so declined in such manner as it thinks would be most beneficial to
the company. Because of this reason, rights issue is also known as `preemptive right of existing shareholders' or 'right of first refusal'.
Exception: This section shall not apply to the increase of the subscribed
capital of a company caused by the exercise of an option attached to the
debentures issued or loan raised by the company to convert such
debentures or loans into shares in the company. Provided that the terms of
issue of such debentures or loan containing such an option have been
approved before the issue of such debentures or the raising of loan by a
special resolution passed by the company in general meeting

ISSUE OF SHARES AT A PREMIUM [SECTION 52]


A company may issue shares at a premium when it is able to sell them at
a price above par or nominal value, irrespective of the fact whether the
shares are listed on Stock Exchange or not. The rate of premium will be
decided by the Board of Directors of a Company. Section 52 of the
Companies Act, 2013 deals with the concept of share or securities
premium.



The premium cannot be treated as profit and as such the amount of
premium is not available for distribution as dividend.



The amount of premium, whether received in cash or in kind, must be kept
in a separate account, known as the "Securities Premium Account".



The amount of share premium is to be maintained with the same sanctity
as the share capital.



The securities premium account cannot be treated as free reserves at it is
in the nature of capital reserve. [Section 52(1)].
In accordance with the provisions of Section 52(2) of the Act, the
securities premium can be utilized only for the following purposes :(a)

Issuing fully — paid bonus shares to members;

(b)

Writing off the balance of the preliminary expenses of the
company;

(c)

Writing off commission paid or discount allowed, or the
expenses incurred on issue of shares or debentures of the
company;

(d)

For providing for the premium payable on redemption of any
redeemable preference shares or debentures of the Company;
and

(e)

For the purchase of its own shares or other specified securities
u/s 68.
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However, certain class of companies, as may be prescribed and whose
financial statement comply with the accounting standards prescribed for
such class of companies, can utilize the share premium account only for
the purposes stated below :
(a) issuing fully — paid bonus shares to members;
(b) writing off commission paid or discount allowed, or the expenses
incurred on issue of equity shares of the company;
(c) for the purchase of its own shares or other specified securities u/s
68.
It may be noted that if a company proposes to apply share premium for
any purpose other than those mentioned above, it must then comply with
the requirements of the Act with respect to reduction of share capital.

•

ISSUE OF SHARES AT A DISCOUNT [SECTION 53]

Section 53 prohibits a company to issue shares at discount except in the
case of issue of sweat equity shares. Any share issued by a company at a
discount shall be void.

However, a company may issue shares at a discount to its creditors when
its debt is converted into shares in pursuance of any statutory resolution
plan or debt restructuring scheme in accordance with any guidelines or
directions or regulations specified by the Reserve Bank of India under the
Reserve Bank of India Act, 1934 or the Banking (Regulation) Act, 1949
(Notification dated 3rd Jan, 2018)

In case of default, the company shall be punishable with fine which shall
not be less than one lakh rupees but which may extend to five lakh rupees
and every officer of the company who is in default shall be punishable with
imprisonment for a term which may extend to six months or with fine
which shall not be less than one lakh rupees but which may extend to five
lakh rupees, or with both.

•

SWEAT EQUITY SHARES [SECTION 54]

The concept of 'sweat equity shares' is defined in Section 2(88) of the
Companies Act, 2013. As per this, 'Sweat Equity Shares' means such
equity shares as are issued by a company to its directors or employees at
a discount or for consideration other than cash, for providing their know —
how or making available rights in the nature of intellectual property rights,
or value addition, by whatever name called.

Here the term ''Employee'' means:
(a) a permanent employee of the company who has been working in
India or outside India, for at least last one year; or
(b) a director of the company, whether a whole time director or not; or
(c) an employee or a director as defined in sub-clauses (a) or (b) above
of a subsidiary, in India or outside India, or of a holding company of
the company;

The expression 'Value additions' means actual or anticipated economic
benefits derived or to be derived by the company from an expert or a
professional for providing knowhow or making available rights in the
nature of intellectual property rights, by such person to whom sweat equity
is being issued for which the consideration is not paid or included in the
normal remuneration payable under the contract of employment, in the
case of an employee.
: 68 :

INTER C.A. - LAW

J.K. SHAH CLASSES


Conditions:
1.
2.

The shares must be of class already issued;
At least one year must have elapsed since the Company had
commenced business;
3.
The issue must be authorized by a special resolution passed by the
Company in general meeting;
4.
The resolution must specify number of shares; their current market
price; consideration (if any); and the class or classes of directors or
employees to whom they are to be issued;
5.
The shares must be issued in accordance with SEBI Regulations, in
the case of listed companies; and in accordance with Central Govt.
Rules, in the case of unlisted companies.
It may be noted that the rights, limitations, restrictions and provisions
applicable to equity shares shall be applicable to sweat equity share and
holders of such shares shall rank pari passu with other equity
shareholders.
•

BONUS SHARES/ CAPITALISATION OF RESERVES [SECTION 63]

A company may issue fully paid-up bonus shares to its members, in any
manner whatsoever, out of its:
1. Free reserves
2. Securities premium account
3. Capital redemption reserve account.
However, no issue of bonus shares shall be made by capitalizing reserves
created by the revaluation of assets. Further, the bonus shares shall not
be issued in lieu of dividend.

A company may issue fully paid bonus shares, subject to the following
conditions:
(a) it is authorized by its articles;
(b) it has, on recommendation of Board, been authorized in general
meeting of the company;
(c) it has not defaulted in payment of interest or principal in respect of
fixed deposits or debt securities issued by it;
(d) it has not defaulted in respect of the payment of statutory dues of the
employees;
(e) the existing shares are fully paid-up.
(f) it complies with such conditions as may be prescribed.
It may be noted that the company, which has once announced the
decision of its Board recommending a bonus issue, shall not subsequently
withdraw the same.

•

SHARE CERTIFICATE


Meaning: A share certificate is a document showing title issued by the
company declaring that the person named therein is the owner of a
specified number of shares in the capital of the company.
A share certificate is a certificate issued to a member in his name by a
company under its common seal specifying the number of shares held by
him and the amount paid on each share.
It may be noted that a share certificate is issued to a member of the
company only for the physical shares and not for the electronic (demat)
shares.
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Purpose [Section 46] : It is prima facie evidence of his title to the shares.
Where shares are held in depository form, the record of the depository is
the prima facie evidence of the title of the person of the interest of the
beneficial owner.
Issue of Share Certificates — Authorisation
When a company issues any capital, no share certificate shall be issued
except:
(i) in pursuance of a Board resolution; and
(ii) on surrender to the company of its letter of allotment :
Provided that if the letter of allotment is lost or destroyed, the Board may
impose such reasonable conditions as to evidence and indemnity and the
payment of out -of-pocket expenses incurred by the company in
investigating evidence, as the Board thinks fit.



Form of Share Certificate: Rule 5(2) of the Companies (Share Capital
and Debentures) Rules, 2014 provides that every share certificate of
share be in Form No. SH.1 or as near thereto as possible and shall
specify the name(s) of the person(s) in whose favour the certificate is
issued, the shares to which it relates and the amount paid-up thereon.
Every share certificate should also state the name of the company and
date of issue. In case of listed companies, the size, forms and contents of
the share certificate have to be approved by the concerned Stock
Exchange before its issue to the public.



Sealing and Signing of Share Certificate : According to Rule 5(3) of the
Companies (Share Capital and Debentures) Rules, 2014, every share
certificate shall be issued under the common seal of the company, which
shall be affixed in the presence of :
(i) Two directors duly authorized by the Board/ Committee of Directors
for this purpose; and
(ii) The company secretary and if company secretary is not there in the
company, then some other person appointed by the Board for the
purpose.
The two directors and the secretary or other person shall sign the
share certificates; provided that, if the composition of the Board
permits, at least one of the aforesaid two directors shall be a person
other than the managing or whole-time director.
It may be noted that affixing of signature by means of machines on
share certificate by a director is permissible. Secretary, however, is
not permitted to affix his signatures by means of machine.
It may further be noted that in the case of an One Person Company,
share certificate shall be signed by only one director or a person
authorized by the Board, rather than two directors.



Issue of Duplicate Share Certificate [Rule 6] : No share certificate shall
be issued, either in exchange for those, which are sub-divided or
consolidated; or in replacement of those which are defaced, torn,
mutilated or worn out, or where the pages in the reverse for recording
transfers have been fully utilized, unless:
(1) The consent of the Board is given;
(2) The original certificate, if available, in lieu of which it is being issued
is surrendered to the company and is cancelled;
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(3)

Payment of fees for issue of duplicate certificate is made by the
shareholder (minimum 2/- which can be extended to maximum 50/-)
(4) Proper evidence and indemnity to the satisfaction of the company is
furnished;
(5) Out-of-pocket expenses estimated to be incurred by the company
investigating the evidence, as the Board may thinks fit, are deposited
with the company, in case of lost or stolen share certificates and the
cost of public notice shall also to be borne by the member;
(6) The words "Duplicate issued in lieu of Share Certificate No/Sub —
divided / Replaced/ Lost / Consolidation of share (as the case may be)"
are rubber stamped on its face and also on the counterfoil. The word
'Duplicate' may either be rubber stamped or punched;
If a certificate is renewed or a duplicate issued with a fraudulent motive,
the company shall be punishable with fine which shall not be less than five
times the face value of the shares involved in the issue of the duplicate
certificate but which may extend to ten times the face value of such
shares or rupees ten crores whichever is higher and every officer of the
company who is in default shall be liable for action under section 447.


Punishment for Impersonation of Shareholder [Section 57] : If any
person deceitfully personates as an owner of any security or interest in a
company and thereby obtains or attempts to obtain any such security or
interest or receives or attempts to receive any money due to any such
owner, he shall be punishable with imprisonment for a term which shall
not be less than one year but which may ex tend to three years and with
fine which shall not be less than one lakh rupees but which may extend to
five lakh rupees.



Company delivering the certificate: Every company shall, unless
prohibited by any provision of law or any order of Court, Tribunal or other
authority, deliver the certificates of all securities allotted, transferred or
transmitted:
Different conditions

Period of the delivering the certificates

In the case of subscribers to the
memorandum;

Within 2 months from the date of
incorporation

In the case of any allotment of any of
its shares

Within a period of two months from the
date of allotment

In the case of a transfer or
transmission of securities

Within a period of one month from the date
of receipt by the company of the instrument
of transfer or the intimation of transmission
Within a period of six months from the date
of allotment

In the case of any allotment of
debenture
•

CALLS ON SHARES (Section 49 to 51)

Meaning of Call :
1.
A call is a demand, by the company in pursuance of a Board
resolution and in accordance with the articles of the company, upon
its shareholders to pay the whole or part of the balance still due on
each class of shares allotted or held by them, made at any time
during the life of the company.
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A call may also be made by the liquidator in the course of winding up
of the company. The amount payable on application on each share
shall not be less than 5% of the nominal amount of the share. The
balance may be payable as and when called for in one or more calls.
The prospectus and the articles of a company generally specify the
amount payable at different times, as call (s).



Essentials of Valid Calls: The power to make calls is exercised by the
Board in its meeting by means of a resolution. The Board, in making a
call must observe the provisions of the articles, otherwise the call will be
invalid, and the shareholder is not bound to pay.
Following are the important essentials of a valid call :(1) In making a call, care must be taken that the directors making it are
duly appointed and qualified.
(2) The meeting of the directors should be duly convened; proper
quorum should be present, and that the resolution making the call
should be duly passed.
(3) The Board resolution must state the amount, time and place of
payment. Otherwise, the resolution will be defective and the call will
be invalid.
(4) A proper notice must be given to the shareholder, and the notice
must specify the amount called up, the date for payment and place
and to whom it is to be paid.
(5) The power to make call is in the nature of trust and must be
exercised only for the benefit of the company, and not for the private
ends of the directors.
(6) Calls on same class of shares must be made on uniform basis
(Section 49).



Manner of making a Call: Usually articles of association of companies
provide for the manner in which calls should be made. They follow the
following pattern set out in Regulations 13 to 18 of Table F of Schedule I
appended to the Companies Act, 2013 :(a) For each call at least 14 days' notice must be given to members.
(b) An interval of one month is required between two successive
calls and not more than 25% of nominal value of shares can be
called at one time. However, companies may have their own articles
and raise this limit.
(c) The Board of directors has the power to revoke or postpone a call
after it is made.
(d) Joint shareholders are jointly and severally liable for the payments of
calls.
(e) If a member desires to pay the call money in advance, the directors
may at their discretion accept and pay interest not exceeding the rate
specified in the articles.
(f) A defaulting member will not have any voting right till call money is
paid by him.



Payment in advance of Calls:
1.
Section 50 provides that the directors may, if authorized by the
articles, allow shareholders to pay up the amount in whole or in part
if due on their shares before any call has been, made, and may pay
interest on the amount so paid in advance of calls.
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3.

4.

•

Where the interest is agreed to be paid, it may be paid out of capital,
if profits are not available. The amount so paid is not refundable
except in winding up and such shareholders rank after creditors in
respect of the advance, but in priority to the other shareholders.
The effect of the payment in advance of calls in that the
shareholder's liability in respect of the calls or call is extinguished.
But they will not be entitled to any voting right in respect of the
moneys paid in advance of the calls. When, however, the call is
made and these moneys become presently payable, they will acquire
the voting right.
The company could pay proportionate dividends in proportion to
amount paid on each share, if authorised by the articles (Section
51). In other words, advance payment will never lead to increased
voting rights but delayed payment of call money could be the reason
of decreased voting rights.

TRANSFER OF SHARES

Transfer of shares means the voluntary conveyance of the rights and
possibly, the duties of a member (as represented in a share in the
company) from a shareholder who wishes to cease to be a member to a
person desirous of becoming a member. Thus, shares in a company are
transferable like any other moveable property in the absence of express
restrictions under the articles.

Section 56 of the Companies Act, 2013 deals with the transfer and
transmission of securities or interest of a member in the company.
1.
A proper instrument of transfer, in such form as may be prescribed,
duly stamped, dated and executed by or on behalf of the transferor and
the transferee (except where the transfer is between persons both of
whose names are entered as holders of beneficial interest in the records
of a depository), specifying the name, address and occupation, if any, of
the transferee, has been delivered to the company by the transferor or
the transferee within a period of 60 days from the date of execution,
(+)
The certificate relating to the securities, or if no such certificate is in
existence, along with the letter of allotment of securities.
2.

In case a company has partly —paid shares and where the company
has received any instrument of transfer of such shares from transferor, the
company shall give a notice by registered post to the transferee and shall
register the transfer only when no objection is received from the transferee
within 2 weeks from the date of receipt of notice.

3.

Where the instrument of transfer has been lost or the instrument of
transfer has not been delivered within the prescribed period, the company
may register the transfer on such terms as to indemnity as the Board may
think fit.

Company may register the
transfer

Company may refuse to
register the transfer

Company shall issue share
certificate within 1 month of
registering the transfer

Refer next page
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Refusal of Registration (Section 58)

Private
company
refuses
register the transfer of shares

to

Public company refuses to register
the transfer of shares

The Board of Directors of a private
company can refuse to register
transfer of shares in favour of any
person in terms of the provisions of
Articles of Association of the
Company. However while refusing to
transfer shares; the power must be
exercised by the Board bona fide and
in the best interests of the company.

The shares or debentures and any
interest therein of a company shall be
freely transferable.
The Board of Directors and the
concerned depository has no discretion
to refuse or withhold transfer of any
security on any ground, except on the
ground of sufficient cause.

 Company shall within a period of

days from the date on which the
instrument
of
transfer
was
delivered to the company, send
notice of the refusal to the transferor
and the transferee or to the person
giving
intimation
of
such
transmission, as the case may be,
giving reasons for such refusal.
 Transferee may appeal to the NCLT
against the refusal within a period of
60 days from the date of receipt of
the refusal notice. In case no notice
has been sent by the company, then
appeal may be made within a period
of 90 days from the date on which
the instrument of transfer or the
intimation of transmission, as the
case may be, was delivered to the
company.

30 days from the date on which
the instrument of transfer was
delivered to the company, send
notice of the refusal to the
transferor and the transferee or to
the person giving intimation of such
transmission, as the case may be,
giving reasons for such refusal.
 Transferee may appeal to the
NCLT against the refusal within a
period of 30 days from the date of
receipt of the refusal notice. In
case no notice has been sent by
the company, then appeal may be
made within a period of 60 days
from the date on which the
instrument of transfer or the
intimation of transmission, as the
case may be, was delivered to the
company.

 Company shall within a period of 30

Apply to NCLT
Power of National Company Law Tribunal (NCLT) : The tribunal, while dealing
with an appeal both in respect of private and public company, may, after hearing the
parties, either dismiss the appeal, or by order —
(a)
Direct that the transfer or transmission shall be registered by the company
and the company shall comply with such order within a period of ten days of
the receipt of the order; or
(b)
Direct rectification of the register and also direct the company to pay
damages, if any, sustained by any party aggrieved.
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TRANSMISSION OF SHARES




Meaning: Transmission of shares takes place when a registered
shareholder dies or becomes lunatic or is adjudicated insolvent or if the
shareholder, being a company, goes into liquidation i.e., which is known
as a transfer of shares by operation of law.

On the death or lunacy of the original shareholder, his shares vest in
his legal representative and his estate remains liable for the unpaid
amount. His representative can sell the shares without being
registered, subject to -the provisions of the articles. He is also
entitled to be put on the register of members if he so desires.

On the insolvency of a shareholder, his shares vest in the Official
Assignee or Receiver, who may get himself registered as holder of
these shares, or dispose them of. He can also disclaim partly — paid
shares or fully — paid shares which are subject to mortgage or other
encumbrance.

No formal instrument of transfer is required since the owner is not
capable of executing the same as transferor. Moreover, there is no
consideration involved and no stamp duty etc. is required for
registration of transmission of shares.
Procedure for Transmission of Shares: While transfer of shares is
between living persons or between or with corporate bodies, transmission
of shares is the process by which the title over shares is passed on from
one person to another by the operation of law. In such cases, there is no
need for an instrument of transfer. The articles of association of a
company contain the procedure, which the company will follow for
transmission of shares.
Generally, the following documents are required for transmission of
shares :(i) An application for transmission of shares;
(ii) A letter of indemnity;
(iii) A probate (attested copy of will) or letter of administration;
(iv) No — objection certificate, in case of more than one claimants



Refusal of Registration
Same as transfer of shares



Distinction between Transfer and Transmission
(1) Transfer is a voluntary act of a member while transmission is by operation
of law.
(2) There is always consideration involved in transfer whereas in
transmission, there is no question of consideration, hence no stamp duty,
etc.
(3) Transfer is affected as transfer of property when a member intends to sell
it whereas transmission takes place only on the death, bankruptcy and
lunacy of the member.
(4) In case of transfer, the member has to execute a valid instrument of
transfer whereas in case of transmission, it is not so possible.
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RECTIFICATION OF REGISTER OF MEMBERS ON TRANSFER OF
SECURITIES
Section 59 of the Companies Act, 2013 provides the procedure for the
rectification of register of members after the transfer of securities. The provision
states that
If the name of any person is, without sufficient cause, entered in the
register of members of a company, or after having been entered in the
register, is, omitted there from, or if a default is made, or unnecessary
delay takes place in entering in the register, the fact of any person having
become or ceased to be a member, the person aggrieved, or any member
of the company, or the company may appeal in such form as may be
prescribed, to the Tribunal, or to a competent court outside India,
specified by the Central Government by notification, in respect of foreign
members or debenture holders residing outside India, for rectification of
the register.
(Until a date is notified by the Central Government under section 434(1) of the
Companies Act, 2013 for transfer of all matters, proceedings or cases to the
Tribunal constituted under the Companies Act, 2013, till the time, the Board of
Company Law Administration shall exercise the powers of the Tribunal)

The Tribunal may, after hearing the parties to the appeal by order, either
dismiss the appeal or direct that the transfer or transmission shall be
registered by the company within a period of ten days of the receipt of the
order, or direct rectification of the records of the depository or the register and
in the latter case, direct the company to pay damages, if any, sustained by the
party aggrieved.
If any default is made in complying with the order of the Tribunal under
this section, the company shall be punishable with fine which shall not be
less than one lakh rupees but which may extend to five lakh rupees and every
officer of the company who is in default shall be punishable with imprisonment
for a term which may extend to one year or with fine which shall not be less
than one lakh rupees but which may extend to three lakh rupees, or with both.

The provisions of this section shall not restrict the right of a holder of
securities, to transfer such securities and any person acquiring such
securities shall be entitled to voting rights unless the voting rights have
been suspended by an order of the Tribunal.
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PART B: MEMBERSHIP
•

MEMBERSHIP IN A COMPANY






Definition: Section 2(55) of the Companies Act, 2013 :
(a) The subscribers of the memorandum of a company shall be deemed
to have agreed to become members of the company, and on
registration, shall be entered as members in its register of members.
(b) Every other person who agrees in writing to become a member of a
company and whose name is entered in its register of members
shall, be a member of the company.
(c) Every person holding shares of a company and whose name is
entered as beneficial owner in the records of the depository shall be
deemed to be member of the concerned company.
'Member' and 'Shareholder': A member is a person whose name
appears on the Register of Members of the company. Whereas the
shareholder is a person who holds the shares of the Company. Ordinarily,
these terms are used inter changeably but in certain circumstances, a
shareholder need not necessarily be a member and a member need not
necessarily be a shareholder of the company.
For instance, in the case of transfer of shares the transferee even though
holding shares of the company does not become a member until the
transfer is registered by the Company. Similarly, in the case of companies
limited by guarantee or unlimited companies, a member need not be a
shareholder because such companies may not have a share capital. A
legal representative of a deceased member is a shareholder, but not a
member, till he applies for registration and his name is entered in the
Registrar of members.
Who can become a member: Subject to the memorandum and articles of
a company, any person who is competent to contract can become a
member of a company. However, it is important to note the following
points in relation to certain organizations and persons :1.
Company as a member of another company: A company is a
legal person and so is competent to contract. Therefore, it can
become a member of any other company. However, it must be
authorised by its memorandum of association to invest in the shares
of that company or any other company.
It may be noted that Section 19 provides that a subsidiary company
cannot become a member of its holding company. However, there
are certain exceptions to this rule enumerated below :(i) Where a subsidiary company acts as the legal representative of
a deceased member of the holding company;
(ii) Where the subsidiary company acts as a trustee for some
shareholder of the holding company; and
(iii) A subsidiary company can continue to be a member of its
holding co., if it was its member before becoming subsidiary.
But in this case, the subsidiary co. cannot exercise any right of
vote at any meeting of the holding company.
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Further this section also prohibits holding company to allot or transfer
its shares to any of its subsidiary companies. Any such allotment or
transfer of shares of a company shall be void.
2.

Partnership firm as a member: A partnership firm is not a legal
person and so much it cannot, in its own name, become member of
a company. However, it can become a member of Section 8
Company.

3.

Foreigners as members: A foreigner may take shares in an Indian
company and become a member with the general or special
permission of the RBI under the FEMA, 1999, but in the event of war
with his country, he becomes an alien enemy and his power of voting
and his right to receive notices are suspended.

4.

Minor as member: A minor cannot become a member of a company
since he is not competent to enter into a contract. Consequently, an
agreement by a minor to take shares is void ab initio.

Miss

Nandita

Jain

vs.

Bennett

Coleman

and

Co.

Ltd.

In this case the guardian of Miss Nandita Jain, a minor, transferred his
shares of Bennet Coleman & Co. in her name. These shares were fully paid
up and hence had no further liability. The company refused to accept
Nandita as a member. She filed a petition against the company for not
accepting her as a member.
It was held in her favour that while in the transfer of partly paid up shares,
the company may refuse to register a minor as a member, in case of fully
paid up shares a minor’s name is entered in the register of members, if he/
she happens to acquire shares by way of transfer or transmission.
5.

Receiver: A receiver whose name is not entered in the register of
members cannot exercise any of the membership rights attached to
a share unless in a proceeding to which company is a party, an order
is ade therein. Mere appointment of a receiver in respect of certain
shares of a company without more (rights) cannot, deprive the holder
of the shares, whose name is entered in the register of members of
the company, of the right to vote at the meeting of the company.

6.

Bankrupt: A bankrupt may be a member of a company, as long as
he is on the register of members. He is entitled to vote.

7.

Trade Union: A trade union, registered under the Trade Union Act,
can be registered as a member and can hold shares in the company
in its own corporate name.
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PART C: DEBENTURES


Definition and meaning of debenture
Section 2 (30) of the Companies Act, 2013 defines a debenture as :
“Debenture includes debenture stock. bonds or any other instrument of a
company evidencing a debt, whether constituting a charge on the assets of the
company or not".
In simple terms, a debenture may be defined as an instrument acknowledging a
debt by a company to some person or persons.



Features/ Characteristics of debenture
The usual features of a debenture are as follows:
1.
A debenture is usually in the form of a certificate (like a share certificate)
issued under the common seal of the company.
2.
The certificate is an acknowledgement by the company of indebtedness to
a holder.
3.
A debenture usually provides for the payment of a specified sum at a
specified date.
4.
A debenture usually provides for payment of interest until the principal
sum is paid back..
5.
A company shall not issue any debentures carrying voting rights. [Sec.
71(2)]
6.
A contract with the company to take up and pay for any debentures of the
company may be enforced by a decree for specific performance. [Sec.
71(12)]



Kinds of debenture
1.

Issue of debentures with an option to convert: A company may issue
debentures with an option to convert such debentures into shares, either
wholly or partly at the time of redemption. Provided that the issue of
debentures with an option to convert such debentures into shares, wholly
or partly, shall be approved by a special resolution passed at a general
meeting.

2.

Unsecured/Naked Debentures: Where they are not secured by any
mortgage or charge on any property of the company, they are said to be
naked or unsecured.

3.

Secured Debentures: Where debentures are secured by a mortgage or a
charge on the property of the company. They are called secured
debentures.
A company shall issue secured debentures, after unless it complies with
the following conditions, namely:(a) An issue of secured debentures may be made, provided the date of
its redemption shall not exceed ten years from the date of issue.
However, a company engaged in the setting up of infrastructure
projects may issue secured debentures for a period exceeding ten
years but not exceeding thirty years for companies engaged in
setting up of infrastructure projects;
(b) Such an issue of debentures shall be secured by the creation of a
charge on the assets of the company, by way of either mortgage or
hypothecation only, having a value which is sufficient for the due
repayment of the amount of debentures and interest thereon;
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Trust Deed :




The company shall appoint a debenture trustee before the issue of
prospectus or letter of offer for subscription of its debentures; and
The company shall execute a debenture trust deed in Form No.
SH.12 or as near thereto as possible, within 60 days from the date of
allotment of the debentures.

There are several advantages of having a trust deed, some of which are
as follows :1.
The trustees hold the title deeds of the mortgaged property, which
prevents the company from misusing the title deeds for any purpose.
2.
The trustees are given power under the trust deed so that the
property mortgaged is kept insured and is maintained in proper
condition.
3.
The company can, with the consent of the trustees, enjoy a number
of powers over the property charged, e.g., by way of sale, exchange
or lease, thus enabling the company to put the property to
advantageous use without jeopardizing the interest of debenture
holders.
4.
In case of default by the company, the trustees can take necessary
steps to realise the security without the aid of the Court.

Debenture Trustee:

When debentures are issued for public subscription, involving a
considerable number of debenture holders, who do not have the time to
look after their interests in the properties mortgaged or charged to them, a
trustee may be appointed for the supervision of their common interest.

The trustees act as watchdogs to ensure that company's obligations under
the trust deed are carried out and they can act expeditiously and
effectively to safeguard the interests of the debenture holders.

Appointment of Debenture Trustee :
a) When the company issues prospectus or make an offer or invitation
to the public or to its members exceeding 500 for the subscription of
its debentures, then appointing a debenture-trustee is mandatory
b) The company shall appoint debenture trustees, after complying with
the following conditions, namely.the names of the debenture trustees shall be stated in letter of
offer inviting subscription for debentures and also in all the
subsequent notices or other communications sent to the
debenture holders;
before the appointment of debenture trustee or trustees, a
written consent shall be obtained from such debenture trustee
or trustees proposed to be appointed and a statement to that
effect shall appear in the letter of offer issued for inviting the
subscription of the debentures.
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Functions of Debenture Trustee
The functions of the debenture trustee shall generally be ----



(i)

To protect the interest of holders of debentures (including creation of
securities within the stipulated time); and

(ii)

To redress the grievances of holders of debentures effectively.

Liability of Trustee to Debenture holders: In general, a debenture
trustee is liable to debenture holders for any type of breach of trust.
However, he may escape the liability in the following cases: -



(i)

Where the trustee can show that he took such care and diligence as
required of him as a trustee having regard to the powers, authorities
and discretions conferred on him by the trust deed;

(ii)

Where a majority of, not less than 3/4th in value, debenture holders,
present and voting in person agree, at a meeting summoned for the
purpose, with respect to specific acts or omissions of the trustee.

Redemption of debentures [section 71]

Debenture Redemption Reserve (DRR) : The company shall create a
Debenture Redemption Reserve out of the profits of the company
available for payment of dividend;
The amount credited-to the Debenture Redemption Reserve shall not be
utilised by the company except for the purpose of redemption of
debentures.


Failure in Redemption of Debentures:
1.
Where at any time the debenture-trustee comes to a conclusion that
the assets of the company are insufficient or are likely to become
insufficient to discharge the principal amounts as and when it
becomes due, the debenture-trustee may file a petition before the
Tribunal and the Tribunal may by order/ impose such restrictions as
may consider necessary in the interests of the debenture-holders.
2.
Where a company fails to redeem the debentures on the date of their
maturity or fails to pay interest on the debentures when it is due, the
Tribunal may, on the application of any or all of the debentureholders, or debenture-trustee and, after hearing the parties
concerned, direct, by order, the company to redeem the debentures
forthwith on payment of principal and interest due thereon.
3.
If any default is made in complying with the order of the Tribunal
under this section, every officer of the company who is in default
shall be punishable with imprisonment for a term which may extend
to three years or with fine which shall not be less than two lakh
rupees but which may extend to five lakh rupees, or with both.
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•

NOMINATION FACILITY IN RESPECT OF SHARES
As per the provision given under the section 72 of the Companies Act, 2013,
every holder of securities of a company may, at any time, nominate, in the
prescribed manner, any person to whom his securities shall vest in the event of
his death.


Where the securities of a company are held by more than one person
jointly, the joint holders may together nominate, in the prescribed
manner, any person to whom all the rights in the securities shall vest in
the event of death of all the joint holders.



Nominees to be the holder of the securities: Where a nomination made
in the prescribed manner purports to confer on any person the right to vest
the securities of the company, the nominee shall, on the death of the
holder of securities or, as the case may be, on the death of the joint
holders, become entitled to all the rights in the securities, of the holder or,
as the case may be, of all the joint holders, in relation to such securities,
to the exclusion of all other persons, unless the nomination is varied or
cancelled in the prescribed manner.



Where the nominee is a minor, it shall be lawful for the holder of the
securities, making the nomination to appoint, in the prescribed manner,
any person to become entitled to the securities of the company, in the
event of the death of the nominee during his minority.



Variation of Nominee: A nomination may be cancelled, or varied by
nominating any other person in place of the present nominee, by the
holder of securities who has made the nomination, by giving a notice of
such cancellation or variation, to the company in Form No. SH.14.

The cancellation or variation shall take effect from the date on which the notice
of such variation or cancellation is received by the company.
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CHAPTER 1
THE COMPANIES ACT, 2013
UNIT5: ACCEPTANCE OF DEPOSITS BY COMPANIES

•

INTRODUCTION

Deposit/Public Deposit/Fixed Deposit is a kind of borrowing made by the
companies. It may be noted that deposits may be secured or unsecured
borrowings. Sections 73 and 76 of the Companies Act, 2013 and
Companies (Acceptance of Deposits) Rules, 2014 are the relevant
provisions relating to concept of Public Deposits. These Sections and
Rules provide for the limits up to which, the manner in which and the
conditions subject to which the deposits can be invited and/or accepted by
Non-Banking Non-Financial companies (e.g., trading companies,
manufacturing companies, etc.).

Sections 73 and 76 are not applicable to acceptance of deposits by:
(i) Banking Companies,
(ii) Non-Banking Financial Companies (NBFCs),
(iii) Housing Finance Companies
(iv) Such other class of companies as my be notified by the Central
Government from time to time. The acceptance of deposits by the
aforesaid companies is governed by different norms.
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DEFINITION OF DEPOSIT [RULE 2(1)(c)]
"Deposit" includes any receipt of money by way of deposit or loan or in any
other form, by a company, but does not includea) Any amount received from the Central Government or a State
Government, or any amount received from any other source whose
repayment is guaranteed by the Central Government or a State
Government, or any amount received from a local authority, or any
amount received from a statutory authority constituted under an Act of
Parliament or a State Legislature;
b) Any amount received from Foreign Governments, foreign or
international banks, and multilateral financial institutions;
c)
Any amount received as a loan or facility from any Bank or Financial
Institution;
d) Any amount received against issue of commercial paper or any other
instruments issued in accordance with the guidelines or notification issued
by the Reserve Bank of India;
e) Any amount received by a company from any other company (Intercorporate Deposits);
f)
Any amount received towards subscription to any securities, including
share application money or advance towards allotment of securities
pending allotment, provided that securities are allotted within sixty days
from the date of receipt of money, failing which, money should be
refunded within fifteen days after the expiry of sixty days, otherwise it shall
be treated as deposit;
g) Any amount received from a person who at the time of the receipt of the
amount was a director of the company, provided it is not being given out
of borrowed funds;
h) Any amount raised by the issue of bonds or debentures secured by a
first charge or a charge ranking pari passu with the first charge on any
assets referred to in Schedule III of the Act excluding intangible assets of
the company or bonds or debentures compulsorily convertible into shares
of the company within 10 years, provided the amount of borrowing is not
more than the market value of such assets assessed by a registered
valuer;
i)
Any amount raised by issue of non-convertible debenture not constituting
a charge on the assets of the company and listed on a recognised stock
exchange as per applicable regulations made by Securities and Exchange
Board of India.
j)
Any amount received from an employee of the company not exceeding
his annual salary under a contract of employment with the company in the
nature of non-interest bearing security deposit;
k)
Any non-interest bearing amount received and held in trust;
l)
Any amount received in the course of, or for the purposes of, the business
of the company, such as an advance for the supply of goods or
provision of services or sale of property, provided that if the aforesaid
amount becomes refundable on account of not getting the requisite
approval/permission, then the money should be refunded within fifteen
days from the date it becomes due for refund, otherwise it shall be treated
as deposit;
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m)

Any amount brought in by the promoters of the company by way of
unsecured loan subject to fulfilment of the following conditions, namely:-

the loan is brought in pursuance of the stipulation imposed by the
lending financial institution or bank on the promoters to contribute
such finance;

-

the loan is provided by the promoters themselves or by their
relatives or by both and not by their friends and business
associates; and

-

the exemption shall be available only till the loans of financial
institution or bank are repaid and not thereafter.

n)

Any amount accepted by a Nidhi company in accordance with the section
406 of the Act.

o)

Any amount received by way of subscription in respect of a chit under the
Chit Fund Act, 1982

p)

Any amount received by the company under any collective investment
scheme in compliance with regulations framed by the Securities and
Exchange Board of India

q) An amount of ≥ ₹25,00,000 received by a start-up company, by way of
a convertible note (convertible into equity shares or repayable within
a period of not exceeding 5 years from the date of issue) in a single
tranche, from a person will be exempted from deposit.
“Convertible note” means an instrument evidencing receipt of money
initially as a debt, which is repayable at the option of the holder, or which
is convertible into such number of equity shares of the start-up company
upon occurrence of specified events and as per the other terms and
conditions agreed to and indicated in the instrument.
r)

Any amount received by a company from Alternate Investment
Funds, Domestic Venture Capital Funds and Mutual Funds
registered with the Securities and Exchange Board of India in
accordance with regulations made by it will be exempted
from deposit.
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•
Acceptance of deposit from
Members (Section 73)

KINDS OF DEPOSIT

Acceptance of deposits from the Public
(Section 76)

 Private or public company  Only Eligible company can accept
can accept deposits from its
deposits from public
members
 Eligible Company: Public company
 By passing of a resolution in
having Net worth ≥ 100 crores
general meeting and subject
Or
to certain specified conditions.
Turnover ≥ 500 crores
 In order to accept deposits  Pass Special Resolution in general
from members, the company
meeting
has to certify, in circular, that it
However, if the proposed deposits from
has not committed any default
the public together with the existing
in the repayment of deposits
borrowings of the company do not
accepted either before or after
exceed its net worth (i.e., sum total of
the commencement of this Act
paid-up share capital and free
or payment of interest on such
reserves). an eligible company may
deposits.
accept deposits by means of an
ordinary resolution.
 In order to accept deposits from the
public, the company has to certify, in
circular in the form of an advertisement,
that it has not committed any default in
the repayment of deposits accepted
either
before
or
after
the
commencement of this Act or payment
of interest on such deposits.
 Further, such company shall obtain the
credit rating from a recognized credit
rating agency for information the public
about such rating at the time of
invitation of deposits from the public.
The rating shall be obtained for every
year during the tenure of deposits
•

DEFINITION OF DEPOSITOR [RULE 2(1)(d)]
"Depositor" means:
any member of the company who has made a deposit with the company
in accordance with the provisions of section 73 of the Companies Act; or
any person who has made a deposit with a eligible company in
accordance with the provisions of section 76 of the Companies Act.

•

WHEN COMPANY MAY ACCEPT DEPOSIT FROM ITS MEMBERS
1.
A company may, subject to the passing of a resolution in general
meeting and subject to such rules as may be prescribed in consultation
with the Reserve Bank of India, accept deposits from its members on
such terms and conditions, including the provision of security, if any, or for
the repayment of such deposits with interest, as may be agreed upon
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between the company and its members, subject to the fulfilment of the
following conditions, namely—
a)

issuance of a circular to its members including therein a statement
showing the financial position of the company, the credit rating
obtained, the total number of depositors and the amount due
towards deposits in respect of any previous deposits accepted by
the company and such other particulars in such form and in such
manner as may be prescribed;

b)

filing a copy of the circular along with such statement with the
Registrar within 30 days before the date of issue of the circular;

c)

depositing such sum which shall not be less than 20% of the amount
of its deposits maturing during a financial year and the financial year
next following, and kept in a scheduled bank in a separate bank
account to be called as deposit repayment reserve account;

d)

certifying that the company has not committed any default in the
repayment of deposits accepted either before or after the
commencement of this Act or payment of interest on such deposits
and where a default had occurred, the company made good the
default and a period of five years had lapsed since the date of
making good the default;"; and

e)

providing security, if any for the due repayment of the amount of
deposit or the interest thereon including the creation of such charge
on the property or assets of the company :

Where a company does not secure the deposits or secures such deposits
partially, then, the deposits shall be termed as ‘‘unsecured deposits’’ and
shall be so quoted in every circular, form, advertisement or in any
document related to invitation or acceptance of deposits.
Exception : In case of private company - Points (a) to (e) above shall
not apply to private Companies which accepts from its members monies
not exceeding 100%, of aggregate of the paid up share capital and free
reserves, and such company shall file the details of monies so accepted
to the Registrar in such manner as may be specified.
2.

Repayment of deposit: Every deposit accepted by a company shall be
repaid with interest in accordance with the terms and conditions of the
agreement.

3.

Failure on the repayment of deposit: Where a company fails to repay
the deposit or part thereof or any interest thereon, the depositor
concerned may apply to the Tribunal for an order directing the company
to pay the sum due or for any loss or damage incurred by him as a result
of such non-payment and for such other orders as the Tribunal may deem
fit.

4.

Application of the amount of deposit repayment reserve account :
The deposit repayment reserve account shall not be used by the company
for any purpose other than repayment of deposits
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•

TERMS AND CONDITIONS
COMPANIES [RULES]

OF

ACCEPTANCE

OF

DEPOSITS

BY

Periods of
Acceptance
of Deposits
[Rule 3(1)(a)]

 No company shall accept or renew any deposit, which is
repayable on demand; or on notice; or after a period of less
than 6 months or more than 36 months from the date of
acceptance or renewal of such deposits, as the case may
be.
 However a company may, for meeting short-term
requirements of funds, accept or renew short-term deposits
for repayment earlier than 6 months from the date of
deposit or renewal; provided that such deposits do not
exceed 10% of the aggregate of the paid-up share
capital and free reserves of the company and such
deposits are not repayable earlier than 3 months from
the date of acceptance or renewal, as the case may be.

Joint
Depositors
[Rule 3(2)] :

Where depositors so desire, deposits may be accepted in joint
names, but not exceeding three, with or without any of the clauses,
namely, "Jointly", "Either or Survivor", "First named or Survivor",
"Anyone or Survivor".

Ceiling
limits for
acceptance
of Deposits
[Rule 3(3),
(4)&(5)]

 For a Company other than an Eligible Company: It may
accept or renew any deposit from its members, if the amount
of such deposits together with the amount of other deposits
outstanding as on the date of acceptance or renewal of such
deposits does not exceed 35% of the aggregate of the
paid-up share capital and free reserves of the company.
 For an Eligible Company :
other than a Government Eligible Company, can accept or
renew deposits, together with existing deposits, subject to
the following ceiling :o Deposits from Members: 10% of the aggregate of paidup share capital and free reserves.
o Any other Deposits: 25% of the aggregate of paid-up
share capital and free reserves.
 A Government Eligible Company can accept or renew
deposits, together with existing deposits, up to 35% of
aggregate of its paid-up capital and free reserves.

Ceiling on
Rate of
Interest and
Brokerage
[Rule 3(6)] :
No alteration
in terms and
conditions
permitted
[Rule 3(7)]

 Any private company may accept deposits from its
members up to 100% of its (Paid up share capital and
Free reserves)
No company shall accept/renew deposits at a rate of interest
exceeding the maximum rate of interest prescribed by RBI that
the NBFCs can pay on their public deposits.
Similarly, no company shall pay brokerage at a rate exceeding
the maximum rate of brokerage prescribed by RBI that the
NBFCs can pay on their public deposits.
The company shall not reserve to itself either directly or indirectly a
right to alter, to the prejudice or disadvantage of the depositor, any of
the terms and conditions of the deposit, deposit trust deed and
deposit insurance contract after circular or circular in the form of
advertisement is issued and deposits are accepted.
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Credit
Rating
[Rule 3(8)]

Creation of
Security
[Rule 6] :

Appointment
of
Trustee
for
Depositors,
etc. [Rules
7] :

 Every eligible company shall obtain, at least once in a
year, credit rating for deposits accepted by it and a copy of
the rating shall be sent to the Registrar of Companies
alongwith the return of deposits in Form DPT-3.
 The credit rating shall not be below the minimum
investment grade rating or other specified credit rating for
fixed deposits, from any one of the approved credit rating
agencies as specified for Non- Banking Financial
Companies in the Non-Banking Financial Companies
Acceptance of Public Deposits (Reserve Bank) Directions,
1998, issued by the Reserve Bank of India, as amended
from time to time.
 Every company inviting secured deposits shall, within 30
days from the date of acceptance, provide for security by
way of a charge on its assets, by way of either mortgage or
hypothecation only.
 It may be noted that the company shall ensure that the total
value of the security either by way of deposit insurance or
by way of charge or by both on company's assets shall not
be Jess than the amount of deposits accepted and the
interest payable thereon.
 Every company, inviting secured deposits, shall appoint one or
mere trustees for depositors for creating security for the
deposits.
 The company shall execute a deposit trust deed in Form DPT-2
at least 7 days before issuing the circular or circular in the form
of advertisement.
 The duties and functions of depositor trustee shall generally be
--(i) To protect the interest of holders of depositors (including
creation of securities within the stipulated time); and
(ii) To redress the grievances of holders of depositors
effectively.
 Disqualification: No person including a company that is in the
business of providing trusteeship services shall be appointed as
a trustee for the depositors, if the proposed trustee—
a) is a director, key managerial personnel or any other
officer or an employee of the company or of its holding,
subsidiary or associate company or a depositor in the
company;
b) is indebted to the company, or its subsidiary or its holding
or associate company or a subsidiary of such holding
company;
c) has any material pecuniary relationship with the company;
d) has entered into any guarantee arrangement in respect of
principal debts secured by the deposits or interest
thereon;
e) is related to any person specified above.

 No trustee for depositors shall be removed from office after the
issue of circular or advertisement and before the expiry of his
term except with the consent of all the directors present at a
meeting of the board.
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Register of
Deposits
[Rule 14] :

 Every company accepting deposits shall keep, at its
registered office, one or more registers in which there shall
be entered, separately in case of each depositor, the
fo1lowing particulars, namely:(i) Name, address and PAN of the depositor/s;
(ii) Particulars of guardian, in case of a minor;
(iii) Particulars of the nominee;
(iv) Deposit receipt number;
(v) Date and the amount of each deposit;
(vi) Duration of the deposit and the date on which each
deposit is repayable;
(vii) Rate of interest or such deposits to be payable to the
depositor;
(viii) Due date for payment of interest;
(ix) Mandate and instructions for payment of interest and for
non-deduction of tax at source, if any;
(x) Date or dates on which the payment of interest shall be
made;
(xi) Details of deposit insurance including extent of deposit
insurance;
(xii) Particulars of security or charge created for repayment
of deposits;
(xiii) Any other relevant particulars;
 The entries specified above shall be made within 7 days
from the date of issuance of the receipt duly authenticated
by a director or secretary of the company or by any other
officer authorised by the Board for this purpose.
 The register or registers must be preserved in good order
for a period of not less than 8 calendar years from the
financial year in which the latest entry is made in the
register.

Return of
Deposits
[Rule 16] :

Every company shall file a return of deposits, in Form DPT-3,
with the Registrar of Companies on or before 30th June of
every year. This return shall contain information as on 31st
March and shall be duly certified by the Auditors of the
Company.

Disclosures
in the
financial
statement
[Rule 16A]:

 Every company, other than a private company, shall
disclose in its financial statement, by way of notes, about
the money received from the director.
 Every private company shall disclose in its financial
statement, by way of notes, about the money received from
the directors, or relatives of directors.

Penal rate of A penal rate of interest of 18% per annum shall be paid for the
overdue period, in case of public deposits, whether secured or
interest
unsecured, matured and claimed but remaining unpaid.
[Rule 17]:
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•

Applicability
of section 73
and 74 to
eligible
companies
[Rule 19]

 In case of a company which had accepted or invited public
deposits under the relevant provisions of the Companies
Act, 1956 and rules made under that Act (here in after
known as “Earlier Deposits”) and has been repaying such
deposits and interest thereon in accordance with such
provisions, the provisions of section 74 of the Act shall be
deemed to have been complied with if the company
complies with requirements under the Act and these rules
and continues to repay such deposits and interest due
thereon on due dates for the remaining period of such
deposit in accordance with the terms and conditions and
period of such Earlier Deposits and in compliance with the
requirements under the Act and these rules.
 Provided further that the fresh deposits by every eligible
company shall have to be in accordance with the provisions
of Chapter V of the Act and these rules.

Punishment
for
contraventio
n
[Rule 21]

If any company other than eligible companies or any eligible
company inviting deposits or any other person contravenes
any provision of these rules for which no punishment is
provided in the Act, the company and every officer of the
company who is in default shall be punishable with fine
which may extend to five thousand rupees and where the
contravention is a continuing one, with a further fine which
may extend to five hundred rupees for every day after the
first day during which the contravention continues.

REPAYMENT
OF
DEPOSITS,
ETC,
ACCEPTED
BEFORE
COMMENCEMENT OF THIS ACT [SECTION 74]
According to section 74 of the Companies Act, 2013,
(i) Where in respect of any deposit accepted by a company before the
commencement of this Act, the amount of such deposit or part thereof or
any interest due thereon remains unpaid on such commencement or
becomes due at any time thereafter, the company shall—
a) File, within a period of 3 months from such commencement or from
the date on which such payments, are due, with the Registrar a
statement of all the deposits accepted by the company and sums
remaining unpaid on such amount with the interest payable thereon
along with the arrangements made for such repayment,
notwithstanding anything contained in any other law for the time
being in force or under the terms and conditions subject to which the
deposit was accepted or any scheme framed under any law; and
b) Repay within three years from such commencement or on or
before expiry of the period for which the deposits were
accepted, whichever is earlier.
Provided that renewal of any such deposits shall be done in accordance
with the provisions of Chapter V and the rules made there under (As
amended as per Notification dated 3rd Jan, 2018).
(ii) The Tribunal may on an application made by the company, after
considering the financial condition of the company, the amount of deposit
or part thereof and the interest payable thereon and such other matters,
allow further time as considered reasonable to the company to repay the
deposit.
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(iii)

Punishment: If a company fails to repay the deposit or part thereof or any
interest thereon within the time specified or such further time as may be
allowed by the Tribunal, the company shall, in addition to the payment of
the amount of deposit or part thereof and the interest due, be punishable
with fine which shall not be less than one crore rupees but which may
extend to ten crore rupees and every officer of the company who is in
default shall be punishable with imprisonment which may extend to seven
years or with fine which shall not be less than twenty-five lakh rupees but
which may extend to two crore rupees, or with both.

•

DAMAGES FOR FRAUD [SECTION 75]

Section 75 provides that in case the company fails to pay the deposit or
any interest thereon within one year from the commencement of the Act or
from the date on which such payments becomes due, whichever is earlier,
or within such time periods as allowed by the NCLT and it is proved that
the deposits had been accepted with intent to defraud the depositors,
Every officer who was responsible for acceptance of such deposits shall be
liable without prejudice to the provisions contained under section 74 and liability
for fraud under section 447, be personally responsible, without any limitation of
liability for all losses or damages incurred by the depositors.

For failure to repay the deposits, action may also be taken by any person,
group of persons or any association of persons who had incurred any loss
as a result such failure.

•

PUNISHMENT FOR CONTRAVENTION OF SECTION 73 OR SECTION 76
[SECTION 76A] (As amended as per Notification dated 3rd Jan, 2018).




Where a company accepts or invites or allows or causes any other person
to accept or invite on its behalf any deposit in contravention of the manner
or the conditions prescribed under section 73 or section 76 or rules made
there under or if a company fails to repay the deposit or part thereof or
any interest due thereon within the time specified under section 73 or
section 76 or rules made there under or such further time as may be
allowed by the Tribunal under section 73:
(a) The company shall, in addition to the payment of the amount of
deposit or part thereof and the interest due, be punishable with fine
minimum ` 1 Crore
or twice the amount of deposit accepted by the company,
whichever is lower up to `10 Crore and
(b) Every officer of the company who is in default shall be punishable
with imprisonment which may extend to 7 years AND with
minimum fine of ` 25 lacs and a maximum fine of ` 2 crore.
Provided that if it is proved that the officer of the company who is in
default, has contravened such provisions knowingly or wilfully with the
intention to deceive the company or its shareholders or depositors or
creditors or tax authorities, he shall be liable for action under section 447.
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CHAPTER 1
THE COMPANIES ACT, 2013
UNIT6: REGISTRATION OF CHARGES

•

•

DEFINITION OF CHARGE
A charge is a security, given for securing loans or debentures. The security may be
provided either by way of mortgage, hypothecation or pledge.
Thus, charge is a general concept and it covers each and every mode of creating the
security on the assets of a company, for the purpose of securing the repayment of
any debt due by a company.
KINDS OF CHARGE
Fixed or Specific Charge
Floating Charge
 A charge is fixed or specific when it is
 A floating charge is a charge on a class of
made specifically to cover assets, which
assets present and future, which in the
are ascertained and definite or are
ordinary course of business is changing from
capable of being ascertained and
time to time.
defined, at the time of creating charge
 A floating charge is not attached to any definite
e.g., land, buildings, or heavy
property but covers property of a fluctuating
machinery.
type e.g. stock - in - trade, debtors, etc. and is
 A fixed charge is against security of
thus necessarily equitable.
certain specific property.
 The company free to deal with the property as
• FILING
OF PARTICULARS
OF CREATION
OF
CHARGE
[SECTION
77]of: charge take steps
The company
loses the right-to
dispose
it sees
fit until
the holders
off that property as unencumbered.
to enforce their security.
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Section 77 of the Companies Act, 2013 provides that a Company shall file, the
particulars of every charg created, with the ROC, within a period of 30 days
from the date of creation of charge on its properties, within or outside India.



The particulars of charge shall be filed in Form No. CHG.1, together with the
instrument, if any, creating, evidencing, etc. the charge. If the charge relates to
debentures, the particulars of charge shall be filed in Form No. CHG.9.



The Registrar, after registering the charge, shall issue certificate of registration.



The ROC has power to grant extension of time for registration of charge,
for a period not exceeding 300 days from the date of creation of charge,
on the payment of prescribed additional fees.



The power to grant extension of time for registration of charges, beyond
the period of 300 days, vests in the Central Government u/s 87.



It may be noted that a charge created orally would also require registration. The
registration of a charge with the ROC itself would show that the charge is
created even if no instrument is created. A Board resolution can also be taken
to be the fact of creation of a charge.



This section shall not apply to such charges as may be prescribed in
consultation with the Reserve Bank of India.

•

APPLICATION FOR REGISTRATION OF CHARGE [SECTION 78]
Where a company fails to register the charge, the person in whose favour
the charge is created may apply to the Registrar for registration and the
Registrar may, on such application, within a period of 14 days after giving
notice to the company, unless the company itself registers the charge or
shows sufficient cause why such charge should not be registered, allow such
registration.
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Consequences of Non – Registration :
If a charge, which requires registration under Section 77, is not registered, the
consequences are as follows:(a) An unregistered charge is not void from its inception and would be
enforceable against the company so long it is a going concern.
(b) During liquidation, a creditor with an unregistered charge assumes the
status of an unsecured creditor.
(c) Although, the security becomes void by non - registration but it does not
affect the contract or obligation of the company to repay the money
thereby secured.
(d) The company shall be punishable with fine which shall not be less than
one lakh rupees but which may extend to ten lakh rupees and every
officer of the company who is in default shall be punishable with
imprisonment for a term which may extend to six months or with fine
which shall not be less than twenty-five thousand rupees but which may
extend to one lakh rupees, or with both. [Section 86]

•

SECTION 77 TO APPLY IN CERTAIN MATTERS [SECTION 79]

Section 79 provides that the provisions of Section 77 shall also apply, to
the extent possible, in the following cases:

A company acquiring any property subject to charge;

Any modification in terms and conditions of any charge already
registered.
Examples of modification are as under:
1.
Where the charge is modified by varying any terms and conditions of
the existing charge by agreement;
2.
Where the modification is in pursuance of an agreement for
enhancing or decreasing the limits;
3.
Where the modification is by ceding a pari passu charge;
4.
Change in rate of interest (other than bank rate);
5.
Change in repayment schedule of loan; (this is not applicable in
working loans which are repayable on demand) and
6.
Partial release of the charge on a particular asset or property.


•

As per The Companies (Registration of Charges) Rules, 2014, where the
particulars of modification of charge are registered under section 79, the
Registrar shall issue a certificate of modification of charge. The certificate
issued by the Registrar shall be conclusive evidence that the
requirements of Chapter VI of the Act and the rules made thereunder as
to registration of creation or modification of charge, as the case may be,
have been complied with.

DATE OF NOTICE OF CHARGE [SECTION 80]
According to section 80, where any charge on any property or assets of a
company or any of its undertakings is registered under section 77, any person
acquiring such property, assets, undertakings or part thereof or any share or
interest therein shall be deemed to have notice of the charge from the date of
such registration.

: 95 :

INTER C.A. - LAW

J.K. SHAH CLASSES
•

REGISTRAR'S REGISTER OF CHARGES [SECTION 81]
Section 81 requires ROC to keep a register of charges in respect of each
company and register therein the full particulars relating to charges created by
the Company. This register is open to inspection to any person on payment of
prescribed fess.
It may be noted that the particulars of charges maintained on the Ministry of
Corporate Affairs portal (www.mca.gov.in/MCA21) shall be deemed to be the
register of charges for the purposes of section 81 of the Act.

•

SATISFACTION OF CHARGES [SECTION 82]

Section 82 requires that on payment or satisfaction of charge, in full,
relating to a Company, the Company shall give intimation to ROC, within
a period of 30 days from the date of such payment or satisfaction. The
'particulars of satisfaction of charge shall be filed in Form No. CHG.4,
together with 'no dues letter' issued by the creditor.

It may be noted that in the case of satisfaction of charges, no extension
of time can be allowed by the ROC. The power to extend the time for
filing the particulars of satisfaction of charges lies with the Central
Government only.
Provided that the Registrar may, on an application by the company or the

charge holder, allow such intimation of payment or satisfaction to be made
within a period of 300 days of such payment or satisfaction on payment of
such additional fees as may be prescribed. (Amended as per
notification dated 3rd Jan, 2018).

•

POWER OF REGISTRAR TO MAKE ENTRIES OF SATISFACTION AND
RELEASE IN ABSENCE OF INTIMATION FROM COMPANY [SECTION 83]
Section 83 provides powers to the registrar to make entries with respect to the
satisfaction and release of charges where no intimation has been received by
him from the company.
(1) The Registrar may, on evidence being given to his satisfaction with
respect to any registered charge,—
(a)
that the debt for which the charge was given has been paid or
satisfied in whole or in part; or
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(2)

•

•

that part of the property or undertaking charged has been released
from the charge or has ceased to form part of the company's
property or undertaking,
enter in the register of charges a memorandum of satisfaction
in whole or in part, or of the fact that part of the property or
undertaking has been released from the charge or has ceased
to form part of the company's property or undertaking, as the
case may be, despite the fact that no intimation has been
received by him from the company.
The Registrar shall inform the affected parties within thirty days of making
the entry in the register of charges kept under section 81(1).

INTIMATION OF APPOINTMENT OF RECEIVER OR MANAGER TO THE
COMPANY AND THE REGISTRAR [SECTION 84]
Section 84 provides that if any person obtains an order for the appointment of a
receiver of, or of a person to manage, the property, subject to a charge, of a
company or if any person appoints such receiver or person under any power
contained in any instrument, he shall, within a period of 30 days from the date
of the passing of the order or of the making of the appointment, give notice of
such appointment to the company and the Registrar along with a copy of the
order or instrument and the Registrar shall, on payment of the prescribed fees,
register particulars of the receiver, person or instrument in the register of
charges.
Any person appointed above shall, on ceasing to hold such appointment, give
to the company and the Registrar a notice to that effect and the Registrar shall
register such notice.
COMPANY'S REGISTER OF CHARGES [SECTION 85]

Every company is required to keep at its registered office, a register in
Form No. CHG.7 containing the particulars of all charge created, modified
and satisfied. Further, every company must keep at its registered office a
copy of every instrument creating/modifying/satisfying any charge.

Inspection of the Register of charges and of the instruments
creating/modifying/satisfying charges can be allowed only during the
business hours to any member or creditor of the Company without any
fees and to any other person on payment of prescribed fees.

According to the rules related to the Company's register of charges(1)
every company shall keep at its registered office a register of
charges and enter therein particulars of all the charges registered
with the Registrar on any of the property, assets or undertaking of
the company and the particulars of any property acquired subject to
a charge as well as particulars of any modification of a charge and
satisfaction of charge.
(2)
The entries in the register of charges maintained by the company
shall be made forthwith after the creation, modification or satisfaction
of charge, as the case may be.
(3)
Entries in the register shall be authenticated by a director or the
secretary of the company or any other person authorised by the
Board for the purpose.
(4)
The register of charges shall be preserved permanently and the
instrument creating a charge or modification thereon shall be
preserved for a period of eight years from the date of satisfaction of
charge by the company.
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RECTIFICATION OF THE REGISTER OF CHARGES MAINTAINED BY THE
ROC [SECTION 87]


Under Section 87 of the Companies Act, 2013, the Central Government
(Power delegated to RD) has powers to grant extension of time for filing
particulars of any charge; or any modification thereof; or for giving of any
intimation about the payment or satisfaction of charge, if the Central
Government is satisfied: (a)

(b)


That the omission to do so within the prescribed time: (i)

is accidental; or

(ii)

is due to inadvertence; or

(iii)

is not of a nature, as to prejudice the position of creditors I
shareholders,

That it is just and equitable to grant relief on other grounds.

For this purpose, an application shall be made to the Central Government
in Form No. CHG.8, along with the following documents : 1.

Copy of the agreement creating I modifying the charge/ no dues
letter, as the case may be.

2.

Copy of the resolutions passed for borrowing the funds by the
company and creation of security thereof.

3.

Affidavit verifying the petition.

4.

Memorandum of appearance with copy of Board resolution,
authorizing any one of the Directors or Company Secretary of the
Company, to appear before the Central Government (RD), as the
case may be.
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CHAPTER 1
THE COMPANIES ACT, 2013
UNIT 7: MANAGEMENT AND ADMINISTRATION

PART A: MAINTENANCE OF REGISTERS AND RETURNS
•

MAINTENANCE OF REGISTERS AND RETURNS

The Companies Act, 2013 requires that a company shall keep certain books known as
statutory books and copies of certain documents and deeds at its registered office. The
Act places an obligation on the company to file certain returns and documents with the
registrar of companies.
Sections 88 to 91 and 94 to 95 of the Companies Act, 2013 deal with the provisions
related to maintenance of registers, place for keeping the registers, its inspection and its
use as evidence whereas sections 92 and 93 deal with the provisions related to annual
return and its filing with registrar.
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Register of members [Section 88]:
Rule 3 Particular in register of members:
Every company limited by shares, shall, from the date of its registration,
maintain a register of its members in Form MGT – 1.
In case of a company not limited by shares, the register shall contain the
following particulars, in respect of each member–
1. Name of the member, address (registered office address in case the
member is a body corporate); email address; Permanent Account
Number or Corporate Identity Number (‘CIN’); Nationality; in case
member is a minor – name of his guardian and the date of birth of the
member, name and address of the nominee;
2. Date of becoming the member;
3. Date of cessation;
4. Amount of guarantee, if any;
5. Any other interest, if any; and o Instructions, if any, given by the
member with regard to sending of notices, etc.
Rule 4 Particular in register of debenture holder/any other security holder:
Every company which issues or allots debentures or any other security
shall maintain a separate register for debenture holder or security holder in
Form– MGT–2.
Rule 5 1. Time period for entries in register: As per Rule 5, entries have to be
made in the Register within 7 days of the date of approval by the Board
or Committee thereof by approving the allotment or transfer as the case
may be.
2. Place where register shall be maintained: Rule 5 also states that the
registers shall be maintained at the registered office of the company
unless a special resolution is passed in a general meeting authorising the
keeping of the register at any other place within the city, town or village in
which the registered office is situated or any other place in India in which
more than 1/10th of the total members entered in the register of
members reside.
3. Other information also to be referred in register: Any order passed by
the authority attaching the shares or relating to dividends is also required
to be referred in the register of members. Hypothecation and pledge of
shares is also required to be entered in the register of members.
4. Updating of rewards of members: Rule 5 also states that the changes
relating to the status of the member should be effectively captured and
updated accordingly in the relevant register. If any change occur in the
status of a member or debenture-holder or any other security holder
whether due to death or insolvency or change of name or due to transfer
to Investor Education Protection Fund or due to any other reason, entries
shall be made in the respective registers.
Rule 6 Index of names:
The maintenance of index is not necessary where the number of members
is less than 50. It also states that the company shall make the necessary
entries in the index simultaneously with the entry for allotment or transfer
of any security in such Register.
Register and index of beneficial owners maintained by a depository under
section 11 of the Depositories Act, 1996, shall be deemed to be the
corresponding register and index for the purposes of this Act.
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Rule 7 Foreign Register:
A company may, if so authorised by its articles, keep in any country
outside India, in such manner as may be prescribed, a part of the register,
called foreign register containing the names and particulars of the
members, debenture-holders, other security holders or beneficial owners
residing outside India
The company shall –
1. Transmit to its registered office in India, a copy of every entry in any
foreign register within 15 days after the entry is made; and
2. Keep at such office a duplicate register for all the purposes of this Act,
be deemed to part of the principal register.
Penalt Section 88 deals with the penalty for contravention of the provisions of
y
section 88, i.e. failure to maintain registers in accordance with the
provisions of the Act. It states that the company and every officer of the
company who is in default shall be punishable with fine which shall not be
less than ` 50,000 but which may extend to 3,00,000 and where the failure
is a continuing one, with a further fine which may extend to 1,000 per day.


Other Sections
Declaration
in 
respect
of
beneficial
interest in any
share [Section
89]




Investigation of 
beneficial
ownership
of
shares in certain
cases [Section
90]



Rule 9 prescribes the procedure to be followed in case of
declaration in respect of beneficial interest in any shares –
Every person who holds or acquires a beneficial interest in
share of a company shall make a declaration to the
company specifying the nature of his interest,
particulars of the person in whose name the shares
stand registered in the books of the company.
Where any change occurs in the beneficial interest in such
shares, the person and the beneficial owner shall, within a
period of 30 days from the date of such change, make a
declaration to the company.
Where any declaration under this section is made to a
company, the company shall make a note of such
declaration in the register concerned and shall file,
within 30 days from the date of receipt of declaration by it,
a return in the prescribed form with the Registrar
Every individual, who acting alone or together, or through
one or more persons or trust, including a trust and persons
resident outside India, holds beneficial interests, of not less
than 25 %, in shares of a company or the right to exercise,
or the actual exercising of significant influence or control
over the company, shall make a declaration to the
company, specifying the nature of his interest and other
particulars (Amended as per notification dated 3rd
Jan,2018)
As per Section 90, where it appears to the Central
Government that there are reasons so to do, it may appoint
one or more competent persons to investigate and report as
to beneficial ownership with regard to any share or class of
shares and the provisions of section 216 shall, as far as may
be, apply to such investigation as if it were an investigation
ordered under that section.
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Power to close
register
of
members
or
debentureholders or other
security holders
[Section 91]
Annual
return
[Section 92]

Return to be
filed
with
Registrar
in
case promoters‘
stake changes
[section 93]

Company may close the register of members or the register
of debenture-holders or the register of other security
holders for any period or periods not exceeding in the
aggregate 45 days in each year, but not exceeding 30 days
at any one time, subject to giving of previous notice of at least
7 days.
 Every company shall prepare a return (hereinafter referred
to as the annual return) in the prescribed form containing the
particulars as they stood on the close of the financial year
regarding—
a) its registered office, principal business activities,
particulars of its holding, subsidiary and associate
companies;
b) its shares, debentures and other securities and
shareholding pattern;
c) its indebtedness;
d) its members and debenture-holders along with changes
therein since the close of the previous financial year;
e) its promoters, directors, key managerial personnel along
with changes therein since the close of the previous
financial year;
f) meetings of members or a class thereof, Board and its
various committees along with attendance details;
g) remuneration of directors and key managerial personnel;
h) penalty or punishment imposed on the company, its
directors or officers and details of compounding of
offences and appeals made against such penalty or
punishment;
i) matters relating to certification of compliances,
disclosures as may be prescribed;
such other matters as may be prescribed, and signed by
a director and the company secretary, or where there is
no company secretary, by a company secretary in
practice.
 Every company shall file with the Registrar a copy of the
annual return, within 60 days from the date on which the
annual general meeting is held or where no annual general
meeting is held in any year within 60 days from the date on
which the annual general meeting should have been held
together with the statement specifying the reasons for not
holding the annual general meeting, with such fees

Omitted as per Notification dated 3rd Jan,2018
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Place of keeping  The registers required be keeping and maintaining by a
and inspection
company under section 88 and copies of the annual return
of
registers,
filed under section 92 shall be kept at the registered office
returns,
etc
of the company.
[Section 94]
Provided that such registers or copies of return may also be
kept at any other place in India in which more than onetenth of the total number of members entered in the
register of members reside, if approved by a special
resolution passed at a general meeting of the company.
 The copies of all the returns shall be open for
inspection by any member, debenture-holder, other
security holder or beneficial owner, during business
hours without payment of any fees.
 Any such member, debenture-holder, other security holder
or beneficial owner or any other person may—
(a) Take extracts from any register, or index or return
without payment of any fee; or
(b) Require a copy of any such register or entries therein or
return on payment of such fees as may be prescribed.
Preservation of  Preservation of register of members: Rule 15 states that
the register of members along with the index shall be
register of
preserved permanently.
members etc.
and annual
 Preservation of register of debenture holders/ other
return–
security holders: The register of debenture-holder or any
other security holder along with the index shall be preserved
(Rule 15)
for a period of 8 years.
 Copies of documents filled with ROC to be preserved:
for a period of 8 years from the date of filing with the RoC.
 Preservation of foreign register: Shall be preserved
permanently
Registers, etc.,
The registers, their indices and copies of annual returns
maintained under sections 88 and 94 shall be prima facie
to be evidence
[Section 95]
evidence of any matter directed or authorised to be inserted
therein by or under this Act
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PART B: MEETINGS
ANNUAL GENERAL MEETING (AGM) [SECTIONS 96, 97, 99 & 121]

•



Introduction:

Every company, other than One Person Company (OPC), shall, in each
year hold (in addition to any other meetings) a general meeting as its
Annual General Meeting.

According, to General Clauses Act, 1897, a 'year' means a period of 12
months running from l" January to 31st December. Thus, holding of an
.Annual General Meeting, in every calendar year is a statutory
requirement.

The proper authority to call Annual General Meeting is the Board of
Directors.



Object of holding an Annual General Meeting :

An annual general meeting is an important meeting for safeguarding the
shareholders of a company.

Since the ultimate control of the company should rest in the hands of the
shareholders, it is desirable, and necessary that they should meet at least
once every year to review the working of the company during the previous
year.

This meeting affords an opportunity to the shareholders.



Period of holding an Annual General Meeting :

First Annual General Meeting






☻

Subsequent Annual General Meeting

The first annual general meeting
shall be held within a period of 9
months from the closing of first
financial year.
If a company holds its first annual
general meeting as aforesaid, it
shall not be necessary for the
company to hold any annual
general meeting in the year of its
incorporation.
No
extension
by
authority
possible







The subsequent annual general
meeting shall be held within a period
of 15 months from the last AGM.
Subsequent annual general meeting
shall be held within a period of six
months of closure of relevant financial
year.
Such meeting should be conducted
every calendar year.
The Registrar may, for any special
reason shown, grant an extension of
time for holding the subsequent AGM
up to 3 months.

Department of Company Affairs has clarified that while granting the extension,
ROC can ignore the requirement of holding an AGM in every calendar year.
However in such a case, AGM held in the next year shall be deemed to the AGM
of the previous year and for the next year, one more AGM will be required to be
held.
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The Department of Company Affairs has also clarified that the delay in the
completion of the audit of the annual accounts of a company cannot ordinarily
constitute a "special reason" justifying the grant of extension of time for holding its
AGM.



Business transacted at an Annual General Meeting:

Both Ordinary Business and Special Business can be transacted at an
Annual General Meeting.

Following matters are related with the Ordinary Business :-





(a)

The consideration of the accounts, balance sheet and the reports of the
Board of Directors and Auditors;

(b)

The declaration of dividend;

(c)

The appointment of directors in the places of those retiring; and

(d)

The appointment of and the fixing of remuneration of, the auditors.

Any business other than the above mentioned business, which can be
transacted at an Annual General Meeting, shall be deemed to be Special
Business. It may be noted that in the case of Extra-ordinary General Meeting
(EGM), all businesses are special businesses. [Section 102]

Day for holding an Annual General Meeting:


Every Annual General Meeting shall be called on a day, which is not a
National Holiday. 'National Holiday' means and includes a day declared as
National Holiday by the Central Government.



Where the Central Government declares a day to be a National Holiday, after
the company has issued the notice convening the meeting, it shall not be
deemed to be a national holiday in relation to that meeting.



It may be noted that the Central Government may exempt any company from
the aforesaid provisions subject to such conditions as it may impose.



Time for holding an Annual General Meeting:

Every Annual General Meeting shall be called at a time during the business
hours i.e., between 9 a.m. and 6 p.m. It may be noted that Annual General
Meeting convened during business hours may continue even after business
hours.

It may be noted that the Central Government may exempt any company from
the aforesaid provisions subject to such conditions as it may impose.



Place for holding all Annual General Meeting :


Every Annual General Meeting shall be held either at the registered office of
the company or at some other place within the city, town or village in which
the registered office of the company is situated.



Annual general meeting of an unlisted company may be held at any place in
India if consent is given in writing or by electronic mode by all the members in
advance. (Amended as per notification dated 3rd Jan,2018)



It may be noted that the Central Government may exempt any company from
the aforesaid provisions subject to such conditions as it may impose.
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Default in holding Annual General Meeting:
If a company default in holding an Annual General Meeting, the following two
consequences will follow
If any default is made in holding the annual general meeting of a company
under section 96, the Tribunal may, notwithstanding anything contained in
this Act or the articles of the company, on the application of any member of
the company, call, or direct the calling of, an annual general meeting of the
company and give such ancillary or consequential directions as the Tribunal
thinks expedient: Provided that such directions may include a direction that
one member of the company present in person or by proxy shall be deemed
to constitute a meeting. A general meeting held in pursuance of this section
shall, subject to any directions of the Tribunal, be deemed to be an annual
general meeting of the company under this Act [Section 97]

The failure to call this meeting is an offence punishable with fine, which may
extend to ₹1, 00,000/-, on the company and every officer of the company,
who is in default. In case of continuing default, there can be a further fine,
which may extend to ₹5,000/- for every day of default. [Section 99]



Report on Annual General Meeting [Section 121]:

Section 121 mandates every listed public company to prepare in the
prescribed manner, a report on each annual general meeting including the
confirmation to the effect that the meeting was convened, held and
conducted as per the provision of the Act and the Rules made there under. A
copy of this report is to be filed with the Registrar, in Form MGT.15, within 30
days of the conclusion of the AGM.

The rules provided on the Report on Annual General Meeting given under the
Companies (Management and administration) rules, 2014 says that(a) the report under this section shall be prepared in addition to the minutes
of the general meeting;
(b) the report shall be signed and dated by the Chairman of the meeting or
in case of his inability to sign, by any two directors of the company, one
of whom shall be the Managing director, if there is one and company
secretary of the company;
(c) the report shall contain the details in respect of the following, namely:(i) the day, date, hour and venue of the annual general meeting;
(ii) confirmation with respect to appointment of Chairman of the
meeting;
(iii) number of members attending the meeting;
(iv) confirmation of quorum;
(v) confirmation with respect to compliance of the Act and the Rules,
secretarial standards made there under with respect to calling,
convening and conducting the meeting;
(vi) business transacted at the meeting and result thereof;
(vii) particulars with respect to any adjournment, postponement of
meeting, change in venue; and
(viii) Any other points relevant for inclusion in the report.
(d) The Report shall contain fair and correct summary of the proceedings of
the meeting.
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Default in filing of the report: If the company fails to file the before the
expiry of the period specified under section 403 with additional fee, the
company shall be punishable with fine which shall not be less than one lakh
rupees but which may extend to five lakh rupees and every officer of the
company who is in default shall be punishable with fine which shall not be
less than twenty-five thousand rupees but which may extend to one lakh
rupees.



Important cases and decisions:

Where the police has seized the account books of a company, the
company is exempted from holding the Annual General Meeting.

A meeting held in current year as an adjourned meeting of the A.G.M. of
the previous year cannot be considered as the A.G.M for the current
year. There should be one meeting per year and as many meetings as
there are years.

If, at the time the A.G.M. is due to be held, there is only one shareholder
(the other having died), no offence is committed when the annual
general meeting is not held.

An Annual General Meeting must be held even if the company did not
function during the year.

EXTRA-ORDINARY GENERAL MEETING [EGM] [SECTIONS 98 & 100]


Introduction:

Sometimes, matters requiring immediate consideration by members
may crop up whose consideration cannot be deferred till the next
Annual General Meeting.

To meet such emergencies, the companies can provide for holding of
emergency meetings of the members, which are known as Extraordinary General Meetings. Regulation 42 of Table F provides that all
general meetings, other than annual general meetings, shall be called
as extra-ordinary general meetings. All business which can be
transacted at an E.G.M. shall be deemed special.



Who may call Extraordinary General Meeting:

Board of Directors



Requisitionists

National Company
Tribunal (NCLT)

Law

Suo moto
On requisition
Calling of E.G.M. by Board of Directors [Section 100(1) and Regulation
43(i) of Table F]: The Board of Directors may, whenever it thinks fit, call an
extra-ordinary general meeting. For this purpose, a resolution of the Board is
required.
Subject to the provisions in the articles, any general meeting of the company
can be called only on the authority of a Board resolution. If the managing
director, manager, secretary or other officer calls a meeting without the
authority of the Board of Directors, it will not be effectual unless the Board
ratifies the convening of the general meeting before it is held.
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Calling of E.G.M. on requisition [Section 100]: The demand of members to
convene a meeting is called requisition. The requisition must be in plenty. It
shall set out the matters for the consideration of which the meeting is to be
called. It shall be signed by the requisitionists. It must be deposited at the
registered office of the company.
The number of members entitled to requisition a meeting in regard to any
matter shall be:
(a) In the case of a company having a share capital, members holding at
least one- tenth of such paid - up capital of the company which
carries a right of voting in regard to that matter;
(b) In the case of a company not having a share capital, members holding
at least one-tenth of total voting power of all the members who have a
right to vote in regard to that matter.
The Board of Directors shall, on receipt of requisition, immediately
proceed to call E.G.M. within 21 days from the date of the deposit
of requisition, on a date, which shall not be later than 45 days of
the date of deposit of requisition. The BOD shall be said to have
failed in calling the meeting if:
(i) it does not call the meeting within 21 days of the deposit of
requisition;
(ii) it calls the meeting on a day which is later than 45 days from the
date of deposit of requisition; or
(iii) it convenes a meeting to transact only a part of the business
specified in the requisition.
(c) Where the Board fails to call a meeting, the meeting may be called by
the requisitionists themselves within a period of three months from
the date of the deposit of requisition. A meeting under called by the
requisitionists shall be called and held in the same manner in which the
meeting is called and held by the Board.
Here, requisitionists shall convene the meeting at the Registered Office
of the Company or at some other place within the city, town or village in
which the registered office of the company is situated. Further, the EGM
shall be held on a working day.
Any reasonable expenses incurred by the requisitionists in calling a
meeting shall be reimbursed to the requisitionists by the company and
the sums so paid shall be deducted from any fee or other remuneration
payable to such of the directors who were in default in calling the
meeting.



Calling of E.G.M. by National Company Law Tribunal [Section 98] :
(1) If for any reason it is impracticable to call a meeting of a company, other
than an annual general meeting, in any manner in which meetings of the
company may be called, or to hold or conduct the meeting of the
company in the manner prescribed by this Act or the articles of the
company, the Tribunal may, either suo motu or on the application of any
director or member of the company who would be entitled to vote at the
meeting,—
(a) order a meeting of the company to be called, held and conducted
in such manner as the Tribunal thinks fit; and
(b) give such ancillary or consequential directions as the Tribunal
thinks expedient, including directions modifying or supplementing
in relation to the calling, holding and conducting of the meeting,
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(2)

•

the operation of the provisions of this Act or articles of the
company: Provided that such directions may include a direction
that one member of the company present in person or by proxy
shall be deemed to constitute a meeting.
Any meeting called, held and conducted in accordance with any order
made under this section shall, for all purposes, be deemed to be a
meeting of the company duly called, held and conducted.

POWERS OF NATIONAL COMPANY LAW TRIBUNAL

The main principles that should guide the Tribunal as regards ordering
meeting are:
1) The CLB/Tribunal would not ordinarily interfere with the domestic
management of a company which should be conducted in accordance
with the Articles.
2) The discretion granted under Section 186 should be used sparingly with
caution so that the CLB/Tribunal does not become either a shareholder
or director of the company trying to participate in the internal squabbles
of the company.
3)
The word 'impracticable' means impracticable from a reasonable
point of view.
4) The CLB/Tribunal should take a common sense view of the matter and
must act as a prudent man of business.
A prudent man of business has not a sensitive officious view of
intervention in case of every rivalry between two groups of directors;
prudence demands that the CLB/Tribunal should ordinarily keep itself
aloof from participating in quarrels of rival groups of directors or
shareholders.
5) But where the meeting can be called only by the directors and there are
serious doubts and controversy as to who are directors or where there
is a possibility that one or other or both the meetings called by the rival
groups of directors may be invalid, the CLB/Tribunal ought not to
expose the shareholders to uncertainties and should hold a position that
has arisen which makes it "impracticable” to convene a meeting in any
manner in which meeting of the company may be called.
Before the CLB/Tribunal exercises its discretion under Section 186, the
CLB/Tribunal must be satisfied when a director or a member moves an
application, that it has been made bona fide in the larger interests of the
company for removing a deadlock otherwise irremovable".

Directors cannot continue in office by failing to call annual general meeting at
which they are to retire; where directors no longer continued to hold office as
such, the court (now CLB/Tribunal) can call a meeting to elect directors.

A meeting which is not conducted in accordance with the directions of the
NCLT is not a meeting of a company and any business conducted in that
meeting must fail.

An extraordinary general meeting of the company, other than of the wholly
owned subsidiary of a company incorporated outside India, shall be held at a
place within India (Amended as per notification dated 3rd Jan,2018).

The NCLT's power under Section 186 is discretionary. It is not a power which
it must exercise. It is not a mandatory obligation upon the NCLT. It is an
alternative remedy to be applied only when the normal machinery of company
management fails and the NCLT must find firstly that it is impracticable to call
a meeting and secondly that to leave the parties to follow their own remedies
and rights will put the company in jeopardy.
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Punishment for default in complying with provisions of sections 96 to
98 [Section 99]
If any default is made in holding a meeting of the company in accordance
with section 96 or section 97 or section 98 or in complying with any directions
of the Tribunal, the company and every officer of the company who is in
default shall be punishable with fine which may extend to one lakh rupees
and in the case of a continuing default, with a further fine which may extend
to five thousand rupees for every day during which such default continues.

•

PROCEDURE FOR CONVENING AND CONDUCT OF GENERAL MEETINGS

•

NOTICE OF MEETING [SECTIONS 101 & 102]


Meaning :
The term 'notice' is derived from the Latin word 'Notitia' this means
‘knowledge’. A meeting cannot be validly held unless a proper notice of it has
been given. Three things in connection with the notice have to be considered
namely:(a) Length of notice;
(b) Contents of notice; and
(c) To whom it must be given



Length of Notice [Section 101(1)]:

A general meeting of a company can be called by giving not less than
21 days notice either in writing or through electronic mode in such
manner as may be prescribed. However, a company may, by its
Articles, provide a period longer than 21 days for convening a meeting.
It must be noted that 21 days imply 21 clear days i.e., 21 days
excluding the day of the service of notice and the day on which the
meeting is to be held.

For companies covered under section 8, general meeting of a
company can be called by giving not less than 14 clear days notice.

If the notice is sent through post then service of notice shall be deemed
to have been effected in the case of notice of meeting on the expiry of
48 hours since the posting of the same.
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It may be noted that a general meeting may be called up by giving a
notice shorter than 21 days, if consent is accorded thereto in writing or
by electronic mode, by not less than 95% of the members entitled to
vote at such meeting. The consent of the members may be obtained
either at the meeting or before the meeting.
The expression "electronic mode" shall mean any communication sent
by a company through its authorized and secured computer programme
which is capable of producing confirmation and keeping record of such
communication addressed to the person entitled to receive such
communication at the last electronic mail address provided by the
member.



Contents of the Notice [Sections 101(2) & 102] :

Every notice of the meeting of a company shall specify the place, day,
date and hour of the meeting. It should also contain the statement of
business to be transacted there at. This is done by grouping the items
of business under two heads, namely Ordinary Business & Special
Business.

Special Business means all business to be transacted at a meeting
except the following, which is called Ordinary Business :1) The consideration of the accounts, balance sheet and the reports of
the board of directors and auditors;
2) The declaration of dividend;
3) The appointment of directors in the places of those retiring; and
4) The appointment of, and the fixing of remuneration of, the auditors.

Section 102 provides that where any Special Business is to be
transacted at the meeting, there shall be annexed to the notice of the
meeting an Explanatory Statement setting out following material facts
concerning each such item of business :
1) the nature of concern or interest, financial or otherwise, if any, in
respect of each items of every director and the manager and every
other key managerial personnel and relatives of such persons;
2) Any other information and facts that may enable members to
understand the meaning, scope and implications of the items of
business and to take decision thereon;
3) where any business relates to or affects any other company, the
extent of shareholding interest in that other company of every
promoter, director, manager and of every other key managerial
personnel of the first mentioned company shall, if the extent of
such shareholding is at least 2% of the paid-up share capital of
that company; and
4) Where any item of business refers to any document, which is to be
considered at the meeting, the time. and place where such
document can be inspected.



Default in compliance of Section 102: If any default is made in complying
with the provisions of this section, every promoter, director, manager or other
key managerial personnel who is in default shall be punishable with fine
which may extend to fifty thousand rupees or five times the amount of benefit
accruing to the promoter, director, manager or other key managerial
personnel or any of his relatives, whichever is more.
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Entitlement of Notice [Section 101(3)]
Notice of every general meeting of the company shall be given:(i) To every member of the company;
(ii) To the persons (legal representative or receiver) entitled to share in
consequence of the death or insolvency of a member;
(iii) To the auditor or auditors of the company: and
(iv) Every director of the company.
(v) Preference shareholders are also entitled to notice. It is noted that
unless the meeting is to be consider any matter, which affects the rights
of the preference shareholders, they cannot take part in the proceedings
or vote in any resolution, nevertheless, they have the right to attend the
general meeting.



Important judgements and decisions
1) An accidental omission to give notice to, or the non - receipt of notice
by, any member or other person to whom it should be given, shall not
invalidate the proceedings at the meeting.
2) Where the omission to send the notice is not accidental, the whole
proceedings at the meeting become invalid.

QUORUM OF GENERAL MEETING [SECTION 103]

Meaning :

Quorum is the minimum no. of members required to be present at a
general meeting of the company to validly transact any business.
Quorum is the minimum number of members of a company where
presence is necessary for the transaction of business.

Generally, preference shareholders are not counted in quorum, unless
there is some matter affecting their rights.

In the case of joint shareholders, only one shareholder, as per the order
in which their name appears in the Register of Members, shall be
counted towards quorum

Proxies are not counted in quorum as section provides for personal
presence of members.
 Provisions:

In case of public company:
Number of members as on date of
Quorum for meeting
meeting
Up to 1000
5 members personally present
> 1000 but ≤ 5000
15 members personally present
> 5000
30 members personally present

In the case of a private company, 2 members personally present, shall
be the quorum for a meeting of the company.

The representative of a company, if it holds shares in another
company, shall be deemed to be a member of the company for all
practical purposes under Section 113 of the Companies Act, 2013.

Similarly, the representative of the President or the Governor of a
State, if they hold shares in a company, shall be deemed to be
member of the company for all practical purposes under Section 112 of
the Companies Act.
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Consequences of absence of quorum [Section 103(2)]:

If the quorum is not present within half-an-hour from the time appointed
for holding a meeting of the company—
a.
the meeting shall stand adjourned to the same day in the next
week at the same time and place, or
b.
to such other date and such other time and place as the Board
may determine; or
c.
The meeting, if called by requisitionists (under section 100), shall
stand cancelled.



In case of adjournment, notice is required to be given to the members:

Where there is adjournment or of change of day, time and place of
meeting, the company is required to give not less than three days'
notice to the members either individually or by publishing and
advertisement in the newspapers (one in English and one in
vernacular language) which is in circulation at the place where the
registered office of the company is situated.

Section 103(3) lays down that if at the adjourned meeting also, quorum
is not present within half an hour from the time appointed for holding the
meeting, the members present shall constitute quorum.

Any resolution passed without a quorum is invalid. In fact, if no quorum
is present there is no meeting and the proceedings are invalid. But if all
the members of a company are present in person the proceedings will
be valid even if the quorum required is more than the total number of
shareholders.



Can a single member constitute quorum for a meeting?
The word 'meeting' prima fade means coming together of more than one
person and thus a single shareholder cannot constitute quorum for a
meeting.
Following are the exceptions to the general rule where one person can
constitute quorum for a meeting:(i) Where default is made by a company in holding an annual general
meeting, the NCLT may give direction that one member of the company
present in person or by proxy shall be deemed to constitute the
meeting. [Sec. 97)
(ii) Where for any reason, it is impracticable to hold or conduct
extraordinary general meeting, the NCLT ID!!Y give direction that one
member of the company present in person or by proxy shall be deemed
to constitute the meeting. [Sec. 98]
(iii) Where a person holds all the shares of a class, he alone may constitute a
class meeting.
(iv) One individual may count as more than one member if he attends the
meeting in more than one capacity

Notes:
I.
If there are several members of a company, but only one member attends the
meeting and holds proxies for all other members, it cannot be said to
constitute a valid quorum as Section 174 (1) speaks of personal presence of
members.
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Quorum of an adjourned general meeting: (i) Adjournment because of lack of quorum - If at the adjourned meeting
also, quorum is not present, the members present being not less than
two.
(ii) Adjournment because of some other reason - Same as in the case of original
meeting.

ADJOURMENT OF MEETING

Meaning:
Adjournment means suspending a meeting after it has been duly commenced
to be resumed at a later date and time fixed in that meeting itself at the time
of adjournment or to be decided later on.


Methods : A meeting may be adjourned in anyone of the following ways :(i) By passing a resolution at the meeting;
(ii) By the act of chairman;
(iii) By lack of quorum at the meeting.

By passing a resolution at the meeting: According to common law,
the power to adjourn a meeting lies in the hands of those constituting it.
As such in the absence of provisions to the contrary in the articles of a
company, the Chairman is authorized to adjourn the meeting only with
the wishes of the majority present thereof.

By the act of Chairman: In case of disorder, etc. at the meeting, the
Chairman is authorized to adjourn the meeting for a short period say an
hour or so with a view to restore the order.

By lack of quorum at the meeting: If within half an hour from the time
appointed for holding a meeting of the company, a quorum is not
present, the meeting (other than called upon at the request of the
members u/s 100) shall adjourned to the same day in the next week, at
the same time and place, or to such other day and at such other time
and place as the Board may determine.



Special Provisions

Business to be transacted: No business shall be transacted at an
adjourned meeting other than the business left uncompleted of the
meeting at which the adjournment took place.

Notice: Where there is adjournment of meeting, the company is
required to give not less than three days' notice to the members either
individually or by publishing and advertisement in the newspapers (one
in English and one in vernacular language) which is in circulation at the
place where the registered office of the company is situated. [Sec.
103(2)]

Date: When a resolution is passed at an adjourned meeting, the
resolution shall, for all purposes, to be treated as having been passed
on the date on which it was in fact passed and shall not be deemed to
have been passed at an earlier date. [Sec. 116]



Postponement of a Meeting:

Postponement of a meeting implies putting off commencement of the
properly convened meeting. Such postponement takes place before
the time fixed for the commencement of the meeting. On many
occasions, it becomes necessary not to have the scheduled meeting for
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which a notice has already been issued. This may be for various
reasons, which are beyond the control of management. However,
postponement of a general meeting must be exercised objectively on
valid and cogent grounds and a decision to do so must be bona fide.
Where there is change of day, time and place of meeting, the company
is required to give not less than 3 days' notice to the members either
individually or by publishing and advertisement in the newspapers (one
in English and one in vernacular language) which is in circulation at the
place where the registered office of the company is situated. [Sec.
103(2)]

Dissolution/ Cancellation of a meeting:

Dissolution of a meeting refers to the situation where meeting no longer
exists as such. Its proceedings are not merely suspended but
exhausted.

As per Section 103(2) of the Companies Act, if within half an hour
after the time appointed for holding a general meeting; the quorum is
not present; the meeting shall stand dissolved/cancelled if it was called
on requisition of members.

CHAIRMAN OF MEETING [SECTION 104]

One of the essentials of a valid meeting is that it must have a presiding officer
endowed with authority to conduct its affairs in an orderly fashion. A
Chairman derives his authority from the assembly over which he presides.


The provisions of the articles in respect of appointment of chairman are to be
followed in preference; to the provisions of Section 104.
Appointment of Chairman under Articles
Regulation 45 of Table F: It provides that the Chairman, if any, of the Board
shall preside as Chairman at every general meeting of the company.
Regulation 46 of Table F: If there is no Chairman or he is not present within
15 minutes after the appointed time of the meeting or is unwilling to act as
Chairman of the meeting, the directors present shall elect one among
themselves to be chairman of the meeting.
Regulation 47 of Table F: If at any meeting, no director is willing to act as
chairman or if no director is present within 15 minutes after the appointed
time of the meeting, the members present should choose one among
themselves to be chairman of the meeting.



Appointment under section 104: If the articles of association of a company
do not contain any provision for the appointment of chairman, such
appointments shall be made by the members personally present at the
meeting who shall elect one of themselves to be the chairman thereof
on a show of hands. If a poll is demanded on the election of the Chairman, it
shall be taken immediately. If some other person is elected as a result of poll,
he shall be the Chairman for the rest of the meeting.



Appointment of Chairman by National Company Law Tribunal: Where
the NCLT under Section 97 or Section 98 directs the calling of general
meeting of a company, it may give directions regarding its calling, holding and
conducting. It may appoint any person as its Chairman.
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Casting Vote of Chairman: In the case of an equality of votes on a matter
requiring ordinary resolution, the Chairman of general meeting shall be
entitled to a second or casting vote. It is a right of chairman to cast such vote
and not his duty. Chairman may cast such vote different from the original
one.It may be noted this provision can be used by a company only if the AOA
of a company so provides.

PROXIES [SECTION 105]

Meaning: The word "proxy" has two different meanings.

Firstly, it means the agent appointed by the member of a company to
attend and vote on his behalf at a meeting of members.

Secondly, it means the document by which such an agent is appointed.

The relation between the member appointing proxy and the proxy so
appointed is that of principal and agent and thus this relationship is
governed by the relevant provisions of Indian Contract Act, 1872.


Who has right to appoint proxy:

In the case of a company having a share capital every member of the
company who is entitled to attend and vote at the meeting can
appoint a proxy.

In the case of a company not having a share capital, this right is
available only if the articles make a specific provision for it. A proxy
need not to be member of the company. Generally, the preference
shareholders are not entitled to appoint a proxy as they are not entitled
to vote at the meeting. It may be noted that a member of a company
registered under section 8 (Non-Profit Company) shall not be entitled to
appoint any other person as his proxy unless such other person is also
a member of such company.



Person acting as a proxy:
A person can act as proxy on behalf of members not exceeding 50 and
holding in the aggregate not more than ten percent of the total share
capital of the company carrying voting rights. A member holding more
than ten percent, of the total share capital of the Company carrying voting
rights may appoint a single person as proxy and such person shall not act as
proxy for any other person or shareholder.



Procedure of appointment of proxy:

Notice for general meetings should mention right to appoint proxy:
In every notice calling a general meeting of the company, there should
appear with reasonable prominence a statement that a member, entitled
to attend and vote, is entitled to appoint a proxy to attend and vote
instead of himself and a proxy need not be a member of the company.
[Sec. 105(2)].

In case of default of Sec. 105(2), every officer of the company, who is in
default, shall be punishable with fine, which may extend to ₹5,000.

Period for deposit of proxy: A proxy should be deposited at registered
office at least 48 hours before the time fixed for a meeting. However,
a company may, by its articles, provide for lesser than 48 hours for
depositing the proxy. A company cannot provide for a period more than
48 hours for deposit of proxy because such a provision in their articles
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shall have effect as if a period of 48 hours had been specified in such
provision. Sunday is included in computation of 48 hours.
The instrument appointing a proxy shall—
(a) Be in writing; and
(b) Be signed by the appointer or his attorney duly authorised in
writing or, if the appointer is a body corporate, be under its seal or
be signed by an officer or an attorney duly authorised by it.
(c) In case of joint shareholders, it must be signed by all the
shareholders. A proxy form shall be in Form No. MGT.11.
(d) Section 105(7) stipulates that if an instrument of proxy is furnished
in the prescribed form, the same cannot be questioned on the
ground that it fails to comply with the special requirements in the
articles.



Limitations of proxy:

A proxy has no right to speak at the meeting. Hence, he cannot take
part in any discussion.

A proxy can demand poll and can join in demanding poll. He cannot
vote in voting by show of hands but he can demand on poll.

A proxy is not counted in the quorum. Further, a proxy cannot inspect
the proxies list with the company and the minutes book of the general
meeting.



Representations of corporations at meetings of companies and
creditors:
Section 113 of the Companies Act, 2013 seeks to provide that where a body
corporate is a member or creditor of the company, they may authorize a
person to act as its representative in the meeting of the company. The
Provision is as under(1) Appointment of a representative by a body corporate: A body
corporate, whether a company within the meaning of this Act or not,
may, —
(a) If it is a member of a company -by resolution of its Board of
Directors or other governing body, authorise such person as it
thinks fit to act as its representative at any meeting of the
company, or at any meeting of any class of members of the
company;
(b) If it is a creditor, including a holder of debentures, of a company-,
by resolution of its directors or other governing body, authorise
such person as it thinks fit to act as its representative at any
meeting of any creditors of the company held in pursuance of this
Act or of any rules made there under, or in pursuance of the
provisions contained in any debenture or trust deed, as the case
may be.
(2) Powers and rights of a authorised person: A person authorised by
resolution as above, shall be entitled to exercise the same rights and
powers, including the right to vote by proxy and by postal ballot, on
behalf of the body corporate which he represents as that body could
exercise if it were an individual member, creditor or holder of
debentures of the company.
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Representation of the President and Governors in meeting of
companies to which they are members: Section 112 of the
Companies Act, 2013 provides that the President of India or the
Governor of a State, if he is a member of a company, may appoint such
person as he thinks fit to act as his representative at any meeting and
shall be entitled to exercise the same rights and powers including the
right to vote by proxy and postal ballot, as the President or, as the case
may be, the Governor could exercise as a member of the company.



Revocation of proxies:
A proxy can be revoked in any of the following ways:(i) By deposit of a new proxy within the time stipulated for deposit of
proxies;
(ii) By the member himself attending and voting before the proxy has voted;
and
(iii) By the death or insanity of the appointer or by revocation of proxy or
transfer of shares by the appointer, provided that the company has
received intimation in writing of such death, insanity, revocation or transfer
before the commencement of the meeting.



Inspection of proxies:
Every member entitled to vote at a meeting of the company, or on any
resolution to be moved thereat, shall be entitled during the period beginning
24 hours before the time fixed for the commencement of the meeting
and ending with the conclusion of the meeting, to inspect the proxies
lodged, at any time during the business hours of the company, provided not
less than 3 days' notice in writing of the intention so to inspect is given to
the company.

VOTING [SECTION 106-109]


Methods
1.
Voting by show of hands – (Section 107);
2.
Voting by electronic means – (Section 108);
3.
Voting by demand of poll – (Section 109);
4.
Voting by Postal Ballot – (Section 110).
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Show of Hands [Section 107]:

Here, 1 member = 1 vote

The method of voting by show of hands shall be adopted first for
deciding the fate of motion. It may be noted that proxies are not allowed
to vote on a show of hands.

After counting the votes in favour and against the resolution, the
Chairman may declare that on show of hands, it has been carried on or
it has been lost. A declaration by the Chairman of the resolution of the
voting by show of hands and an entry to this effect in the minutes book
of the proceedings of the meeting shall be a conclusive evidence of
such a declaration.



Voting through Electronic Means [Section 108]:

This new concept of e-voting is a method of voting via electronic means.
The Central Government has prescribed that every listed company or a
company having ≥ 1000 shareholders, shall provide to its members
facility to exercise their right to vote at general meetings by electronic
means.

The expressions "voting by electronic means" or "electronic voting
system" means a 'secured system' based process of display of
electronic ballots, recording of votes of the members and the number of
votes polled in favour or against, such that the entire voting exercised
by way of electronic means gets registered and counted in an electronic
registry in a centralized server with adequate 'cyber security.

Procedure- A company which provides the facility to its members to
exercise voting by electronic means shall comply with the following
procedure, namely:(i) Notice of meeting- The notice of the meeting shall be sent to all
the members, directors and auditors of the company either(a) by registered post or speed post; or
(b) through electronic means, namely, registered e-mail ID of the
recipient; or
(c) by courier service;
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(ii) The notice shall also be placed on the website, if any, of the
company and of the agency forthwith after it is sent to the
members;
(iii) The notice of the meeting shall clearly state (a) that the company is providing facility for voting by electronic
means and the business may be transacted through such
voting;
(b) that the facility for voting, either through electronic voting
system or ballot or polling paper shall al so be made
available at the meeting and members attending the meeting
who have not already cast their vote by remote e-voting sha ll
be able to exercise their right at the meeting;
(c) that the members who have cast their vote by remote cvoting prior to the meeting may also attend the meeting but
shall not be en titled to cast their vote again;
(iv) The notice shall (a) indicate the process and manner for voting by electronic
means;
(b) indicate the time schedule including the time period during
which the votes may be cast by remote e-voting;
(c) provide the details about the login ID;
(d) Specify the process and manner for generating or receiving
the password and for casting of vote in a secure manner.
(v) The company shall cause a public notice by way of an
advertisement to be published, immediately on completion of
dispatch of notices for the meeting.


Demand for Poll [Section 109] :

A poll can be ordered at any time before or after the declaration of the
result on the voting of any resolution by show of hands.

Here, 1 share = 1 vote

A poll can be demanded by any of the following persons :(i) Chairman himself;
(ii) Members and proxies.

The Chairman shall order a poll to be taken, if any demand is made in
this behalf:(a) In the case of a company having a share capital, by any member
or members present in person or by proxy and holding shares in
the company:
(i) Which confer a power to vote on the resolution ≥ 1/10th of
the total voting power in respect of the resolution; or
(ii) On which an aggregate sum of ≥ ₹5,00,000 has been paid
up;
(b) in the case of any other company, by any member or members
present in person or by proxy and having ≥ 1/10th of the total
voting power in respect of the resolution.

The demand for a poll may be withdrawn at any time by the person or
persons who made the demand.

Time of taking poll: A poll demanded on the question of adjournment
of the meeting and on the election of Chairman under Section 104 must
be taken immediately. A poll demanded on any other question shall be
taken at any time within 48 hours of the time of making a demand.
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Passing of resolution by Postal Ballot [section 110]

Introduction:

'Postal Ballot' means voting by post or through any electronic mode.

The concept of postal ballot is a welcome step. Usually, at an AGM,
attendance is by a few hundred members. The AGM of some
companies are held in remote places, where the registered offices of
such companies are situated. This makes it inconvenient for the
members to attend in large number. Further, members do not evince
much interest in attending EGM.

The postal ballot brings the voting at the doorsteps of members. Hence,
a very large number of members can conveniently participate in voting
on the resolutions of the company.


Provisions :

Transaction of business through postal ballot: According to section 110,
the following items of business shall be transacted only by means of
voting through a postal ballot(a) alteration of the objects clause of the memorandum and in the
case of the company in existence immediately before the
commencement of the Act, alteration of the main objects of the
memorandum;
(b) alteration of articles of association in relation to insertion or
removal of provisions which, under section 2(68), are required to
be included in the articles of a company in order to constitute it a
private company;
(c) change in place of registered office outside the local limits of
any city, town or village as specified in section 12(5);
(d) change in objects for which a company has raised money
from public through prospectus and still has any unutilized
amount out of the money so raised under section 13(8);
(e) issue of shares with differential rights as to voting or dividend
or otherwise under section 43;
(f)
variation in the rights attached to a class of shares or
debentures or other securities as specified under section 48;
(g) buy-back of shares by a company under section 68;
(h) election of a director under section 151 of the Act;
(i) Sale of the whole or substantially the whole of an undertaking
of a company as specified under section 180;
(j) giving loans or extending guarantee or providing security in
excess of the limit specified under section 186:

It is mandatory for a company to pass resolution by postal
ballot in respect of such items of business as the Central
Government may, by notification, declare to be transacted
only by means of postal ballot. It is, however, discretionary
for a company to pass any resolution by way of postal ballot
other than (i) Ordinary business items; and
(ii) Any business in respect of which directors or auditors
have a right to be heard at any meeting.

It may be noted that One Person Company (OPC) and
other companies having members up to 200 are not
required to transact any business through postal ballot.
: 121 :

INTER C.A. - LAW

J.K. SHAH CLASSES


Procedure:
The Companies (Management and Administration) Rules, 2014 lay the
procedure to be followed for conducting business through postal ballot.(1)

Notice to all shareholders: Where a company is required or decides to
pass any resolution by way of postal ballot, it shall send a notice to all
the shareholders, along with a draft resolution explaining the reasons
there for and requesting them to send their assent or dissent in writing
on a postal ballot because postal ballot means voting by post or through
electronic means within a period of thirty days from the date of dispatch
of the notice.
The notice shall be sent either (a) by Registered Post or speed post, or
(b) through electronic means like registered e-mail id or (c) through
courier service for facilitating the communication of the assent or
dissent of the shareholder to the resolution within the said period
of 30 days.

(2)

Publishing of an advertisement: An advertisement shall be published
at least once in a vernacular newspaper in the principal vernacular
language of the district in which the registered office of the company is
situated, and having a wide circulation in that district, and at least once
in English language in an English newspaper having a wide circulation
in that district, about having dispatched the ballot papers and specifying
the details.

(3)

Notice also be placed on the website: The notice of the postal ballot
shall also be placed on the website of the company forthwith after the
notice is sent to the members and such notice shall remain on such
website till the last date for receipt of the postal ballots from the
members.

(4)

Appointment of scrutinizer: The Board of directors shall appoint one
scrutinizer, who is not in employment of the company and who, in the
opinion of the Board can conduct the postal ballot voting process in a
fair and transparent manner.

(5)

Assent by the requisite majority to the resolution: If a resolution is
assented to by the requisite majority of the shareholders by means of
postal ballot including voting by electronic means, it shall be deemed to
have been duly passed at a general meeting convened in that behalf.

(6)

Postal ballot received to be kept under safe custody: Postal ballot
received back from the shareholders shall be kept in the safe custody of
the scrutinizer and after the receipt of assent or dissent of the
shareholder in writing on a postal ballot, no person shall deface or
destroy the ballot paper or declare the identity of the shareholder.

(7)

Submission of report of the scrutinizer: The scrutinizer shall submit
his report as soon as possible after the last date of receipt of postal
ballots but not later than seven days thereof.

(8)

Maintenance of register by the Scrutinizer: The scrutinizer shall
maintain a register either manually or electronically to record their
assent or dissent received, mentioning the particulars of the shareholder
and details of postal ballots which are received in defaced or mutilated
form and postal ballot forms which are invalid.
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Preservation of postal ballots: The postal ballot and all other papers
relating to postal ballot including voting by electronic means, shall be
under the safe custody of the scrutinizer till the chairman considers,
approves and signs the minutes and thereafter, the scrutinizer shall
return the ballot papers and other related papers or register to the
company who shall preserve such ballot papers and other related
papers or register safely.

(10) Reply from members: The assent or dissent received after thirty days
from the date of issue of notice shall be treated as if reply from the
member has not been received.
(11) Declaration of result: The results shall be declared by placing it, along
with the scrutinizer's report, on the website of the company.
•

CIRCULATION OF MEMBER'S RESOLUTION [SECTION 111]

Introduction:
Section 111 of the Act makes available to members the administrative
machinery of the company to introduce resolutions at the annual general
meetings. Further, members may also make a requisition for circulating the
statement (expression of opinion) in respect of some matter to be transacted
at the forthcoming general meeting.

Provisions :

It provides that if the requisite numbers of members require the
company to circulate a resolution/ statement, the company must, at the
expense of the requisitionists:
(a) Give to the members entitled to receive notice of the next annual
general meeting, notice of any resolution which is intended to be
moved at that meeting;
(b) Circulate to the members any statement with respect to any
business to be dealt with at that meeting.

The
requisite number of
members for requisitioning a
resolution/statement is as follows:
(a) In the case of a company having a share capital, members holding
at least one-tenth of such paid - up capital of the company
which carries a right of voting in regard to that matter;
(b) In the case of a company not having a share capital, members
holding at least one-tenth of total voting power of all the
members who have a right to vote in regard to that matter.

The requisition, signed by all the requisitionists, must be deposited at
the registered office of the company at least 6 weeks before the
meeting in the case of resolution requiring notice of resolution and
not less than 2 weeks before the meeting in case of any other question
together with a reasonable sum to meet the expenses.

Where a copy of the requisition requiring notice of resolution has been
deposited and an A.G.M. is called for a date 6 weeks or less after the
requisition is deposited, the copy though not deposited within time
required by Section 111, is deemed to have been properly deposited.

A company need not circulate a statement if the Central
Government (Power delegated to RD) is satisfied that the rights so
conferred on the members are being abused to secure needless
publicity for defamatory matters.
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RESOLUTIONS [SECTIONS 114 TO 118]

Ordinary and Special resolutions [Section 114]: The resolutions passed at
a general meeting of a company can be of two types, namely:
(i) Ordinary Resolution; and
(ii) Special Resolution.




Ordinary Resolution: A resolution shall be ordinary one when the notice
required under the Companies Act has been duly given and the votes cast
in favour of the resolution exceed the votes cast against it. Casting vote
of the Chairman of the meeting, if any, shall also be included while counting
votes provided it has been exercised by him.
Special Resolution : A resolution shall be special resolution if the following
conditions are fulfilled :(i) The intention to propose it as a special resolution has been duly
specified in the notice calling the general meeting;
(ii) The notice of the meeting has been duly given; and
(iii) Votes cast in favour of the resolution are not less than 3 times the votes
cast against the resolution.



Motion and Resolution: 'Motions' and 'Resolutions' are used synonymously
but in legal sense there is difference between the two.

Motion is a proposal submitted for a discussion and a decision is
adopted by means of a resolution.

A Motion is a proposal and a resolution is the adoption of a motion duly
made and seconded. But every motion need not be followed by a
resolution, as in case of a motion being made for adjournment of
meeting.

A Motion becomes a resolution only after the requisite majority of
members have adopted it. A motion should be in writing and signed by
the mover and put to the vote at the meeting by the Chairman. In case
of company meetings, only such motions are proposed as are covered
by the agenda.



Resolution requiring Special Notice [Section 115]:

There are some resolutions, which can be moved at a meeting only if its
proposers have given a prior notice to the company in this regard. Such
resolutions are deemed as resolutions requiring special notice.

A special notice required to be given to the company shall be signed,
either individually or collectively by such number of members holding: ≥
1 % of total voting power or holding shares on which an aggregate
sum of not less than five lakh rupees has been paid up on the date
of the notice.
The proposers should give prior notice to the company, not earlier than
three months but atleast 14 days before the meeting at which it is to be
moved, exclusive of the day on which the notice is served and the day of the
meeting.
On receipt of such a notice, the company must give to its members,
minimum 7 clear days' notice of the resolution in the manner in which it
gives notice of the meeting. In case it is not practicable, the company must
give a minimum of seven clear days' notice to members through an
advertisement in an English and Vernacular Language Newspapers having a
wide circulation in the state of the registered office of the company.
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The Companies Act. 2013 requires a special notice to be given in
respect of the following resolutions :(a) For a resolution at an A.G.M. to provide that a retiring auditor shall
not be re-appointed. [Sec. 140]
(b) For a resolution at an A.G.M. appointing an auditor, a person other
than a retiring auditor. [Sec. 140]
(c) For a resolution to remove a director before the expiry of his period
of office. [Sec. 169]
(d) For a resolution to appoint another director in place of the removed
director. [Sec. 169]
(e) Where the articles of a company provided for the giving of a
special notice for a resolution in respect of any specified matter or
matters.



Resolution passed at Adjourned Meeting [Section 116]:
A resolution passed at an adjourned meeting either of a company or the
holders of any class of shares in a company or Board of directors of a
company shall be treated as having been passed on the date on which it was
in fact passed and not on an earlier date.



Registration of certain resolutions and agreements [Section 117]:

Following resolutions and agreements are required to be filed with
Registrar of Companies:
(a) special resolutions;
(b) resolutions which have been agreed to by all the members of a
company, but which, if not so agreed to, would not have been
effective for their purpose unless they had been passed as special
resolutions;
(c) any resolution of the Board of Directors of a company or
agreement executed by a company, relating to the appointment,
re-appointment or renewal of the appointment, or variation of the
terms of appointment, of a managing director;
(d) resolutions or agreements which have been agreed to by any
class of members but which, if not so agreed to, would not have
been effective for their purpose unless they had been passed by a
specified majority or otherwise in some particular manner; and all
resolutions or agreements which effectively bind such class of
members though not agreed to by all those members;
(e) resolutions passed by a company according consent to the
exercise by its Board of Directors of any of the powers under
clause (a) and clause (c) of subsection (1) of section 180;
(f)
resolutions requiring a company to be wound up voluntarily
passed in pursuance of section 304;
(g) resolutions passed in pursuance of sub-section (3) of section
179(Powers of Board); and
(h) any other resolution or agreement as may be prescribed and
placed in the public domain

A copy of every resolution/agreement mentioned above together with a
copy of explanatory statement, if any, printed or typewritten and duly
certified under the signatures of the officer of the company shall be filed
: 125 :

INTER C.A. - LAW

J.K. SHAH CLASSES





•

with the Registrar within 30 days of date of passing the resolution or
executing the agreement, as the case may be, in Form No. MGT.14.
If a company fails to file the resolution or the agreement before the
expiry of 300 days (30 days + 270 days) from the date of passing the
resolution or executing the agreement, as the case may be, the
company shall be punishable with fine which shall not be less than 1
lakh rupees but which may extend to 25 lakh rupees and every officer of
the company who is in default, including liquidator of the company, if
any, shall be punishable with fine which shall not be less than 50,000
rupees but which may extend lo 5 lakh rupees.

Ordinary & Special Business and their relation with Ordinary & Special
Resolution:

Ordinary business always requires an ordinary resolution.

Special Business has no relation with Special Resolution. It may require
ordinary resolution in some cases and special resolution in some cases.
For instance :(i) Increase in authorised capital by way of alteration in the MOA,
although special business requires only ordinary resolution.
(ii) Change in object clause by way of alteration in the MOA is a
special business and it also requires special resolution.

MINUTES OF PROCEEDINGS OF MEETINGS [SECTIONS 118 & 119]

Important Provisions [Section 118]:

The minutes are a record of business transacted at meetings. Every
company muse keep minutes containing a fair and correct summary of
all proceedings of general meetings (including the resolutions passed by
postal ballot) and those of Board meetings or those of meetings of
Committee of the Board or meeting of the Creditors, in books kept for
that purpose.

The minutes books must have their pages consecutively numbered, and
the minutes must be recorded therein within 30 days of the meeting,
along with the date of such recording. They have to be written directly
on the numbered pages. Pasting or attaching of papers is not allowed.

It may be noted that a company may maintain the minutes in the looseleaf form provided all other procedural requirements are complied with
and all possible safeguards against manipulation or interpolation of the
minutes are ensured. The loose leaves can be got bound at some
reasonable intervals.

A distinct minute book shall be maintained for each type of meeting namely:a) General meetings of the members;
b) Meetings of the creditors
c)
Meetings of the Board; and
d) Meetings of each of the committees of the Board.
e) Whereas the resolutions passed by postal ballot shall be recorded in the
minute book of general meetings as if it has been deemed to be passed
in the general meeting.


Signing of Minutes : Each page of every such minutes book must be
initialled or signed and last page of the record of proceedings of each
meeting in such books must be dated and signed --(a) in the case of Board meetings, by the Chairman of the said meeting or
that of the next succeeding meeting;
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in the case of a general meeting, by the chairman of the same meeting
within the aforesaid 30 days or in the event of the death or inability of
that Chairman within that period, by a director duly authorised by the
Board of Directors for the purpose; and

(c)

in case of every resolution passed by postal ballot, by the chairman of
the Board within the aforesaid period of thirty days or in the event of
there being no chairman of the Board or the death or inability of that
chairman within that period, by a director duly authorized by the Board
for the purpose.



Important Contents of Minutes:
1.
Contain fair and correct summary: The minutes of each meeting shall
contain a fair and correct summary of the proceedings thereat.
2.
Appointments to be included in the minutes: All appointments made
at any of the meetings aforesaid shall be included in the minutes of the
meeting.
3.
Other details: In the case of a meeting of the Board of Directors or of a
committee of the Board, the minutes shall also contain—
a) the names of the directors present at the meeting; and
b) in the case of each resolution passed at the meeting, the names of
the directors, if any, dissenting from, or not concurring with the
resolution.
4.
Exemptions to matters from inclusion in the minutes: There shall
not be included in the minutes, any matter which, in the opinion of the
Chairman of the meeting,—
a) is or could reasonably be regarded as defamatory of any person; or
b) is irrelevant or immaterial to the proceedings; or
c) is detrimental to the interests of the company.
5.
Absolute discretion of chairman: The Chairman shall exercise
absolute discretion in regard to the inclusion or non-inclusion of any
matter in the minutes on the grounds specified as above.



Preservation of Minutes:

The minute books of general meetings shall be kept at the registered
office of the company and shall be preserved permanently and kept in
the custody of the company secretary or any director duly authorised by
the board or at such other place as may be approved by the Board.

The minutes books of the Board and committee meetings shall be
preserved permanently and kept in the custody of the company
secretary of the company or any director duly authorized by the Board
for the purpose and shall be kept in the registered office or such place
as Board may decide.



Tampering with Minutes:
If a person is found guilty of tampering with the minutes of the proceedings of
meeting, he shall be punishable with imprisonment for a term which may extend to
two years and with fine which shall not be less than twenty-five thousand rupees
but which may extend to one lakh rupees.
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Inspection of minute books of general meetings [Section 119]:

The minutes book must be kept at the registered office of the company.

Any member has a right to inspect, free of cost during business hours,
subject to minimum of 2 hours in each business day at the registered
office of the company, the minutes book containing the proceedings of
the general meetings of the company.

Further, any member is entitled to get a copy of any minutes on
payment of such sum as may be specified in the articles of association
of the company, but not exceeding a sum of ten rupees for each page or
part of any page, within 7 days after he has made a request to the
company.

A member who has made a request for provision of soft copy in respect
of minutes of any previous general meetings held during a period
immediately preceding three financial years shall be entitled to be
furnished, with the same free of cost.

If any inspection is refused or copy not furnished within the time
specified, the company shall be liable to a penalty of twenty-five
thousand rupees and every officer of the company who is in default
shall be liable to a penalty of five thousand rupees for each such refusal
or default, as the case may be. Further, National Company Law Tribunal
can also by order compel an immediate inspection or furnishing of a
copy therewith.

MAINTENANCE AND INSPECTION OF DOCUMENTS IN ELECTRONIC FORM
[SECTION 120]

Any document, record, register or minute, etc., required to be kept or allowed
to be inspected or copies given may be kept or inspected in the electronic
form.

Every listed company or a company having at least 1000 shareholders,
debenture-holders and other security holders, shall maintain its records, as
required to be maintained under the Act or rules made thereunder, in
electronic form.

The security of records maintained in electronic forms and mentions that the
Managing Director, Company Secretary or any other director or officer
of the company as the Board may decide shall be responsible for the
maintenance and security of electronic records.

Where a company maintains its records in electronic form, any duty imposed
by the Act or rules made there under to make those records available for
inspection or to provide copies of the whole or a part of those records, shall
be construed as a duty to make the records available for inspection in
electronic form or to provide copies of those records containing a clear
reproduction of the whole or part thereof, as the case may be on payment of
not exceeding 10 rupees per page.
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APPLICABILITY OF CHAPTER VII [SECTIONS 88 TO 121] TO ONE PERSON
COMPANY [SECTION 122]

Section 122 specifies that certain provisions of Chapter VII shall not apply to
one person company (OPC). The provisions which shall not apply to OPC are
provisions of Section 98 and Sections 100 to 111, which are as follows,
power of the Tribunal to calling of extraordinary general meeting, notice of
meeting, statement to be annexed to the notice, quorum for meetings,
chairman of meetings, proxies, restriction on voting rights, voting by show of
hands, voting through electronic means, demand for poll, postal ballot,
circulation of members' resolution.

In case of one person company, any business which is required to be
transacted at an annual general meeting or other general meeting of a
company by means of an ordinary or special resolution, shall be deemed to
be duly transacted if the resolution is communicated by the member to the
company and entered in the minute book and signed and dated by the
member and such date shall be deemed to be the date of the meeting.

Where there is only one director on the Board of directors of a one person
company any business which is required to be transacted at the meeting of
the Board of directors, it shall be sufficient if the resolution by such director is
entered in the minute book and signed and dated by such director and such
date shall be deemed to be the date of the meeting of the Board of directors.
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CHAPTER 1
THE COMPANIES ACT, 2013
UNIT8: DECLARATION AND PAYMENT OF DIVIDEND

•

MEANING AND TYPES
Meaning A dividend is a payment made by a company to its shareholders,
usually as a distribution of profits i.e. a portion of profits earned and
allocated as payable to the shareholders yearly or whenever declared.
Section 2(35) of the Companies Act, 2013, simply states that “dividend”
includes any interim dividend.
Types
I. Dividend payable on the basis of Time (When declared)
1. Interim Dividend: When the Board of Directors declare dividend
between two annual general meetings of the company, such
dividend is known as Interim dividend.
2. Final Dividend: When the dividend is declared at the annual
general meeting of the company, it is known as Final dividend.
All the provisions applicable on dividend are also applicable on
interim dividend.
II. Dividend payable on the basis of Nature of shares
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DECLARATION OF DIVIDEND [SECTION 123]
Dividend
(a) Out of the profits of the company for that year arrived at after
providing for depreciation in accordance with the provisions of
shall be
section 123(2),
declared or
Or
paid by a
(b) Out of the profits of the company for any previous financial year
company
or years arrived at after providing for depreciation in accordance
with the provisions of that sub-section and remaining
for any
undistributed,
financial
Or
year —
(c) Out of both (a) and (b);
Or
(d) Out of money provided by the Central Government or a State
Government for the payment of dividend by the company in
pursuance of a guarantee given by that Government.
☻ Provided that in computing profits any amount representing
unrealised gains, notional gains or revaluation of assets and any
change in carrying amount of an asset or of a liability on
measurement of the asset or the liability at fair value shall be
excluded (Amended as per Notification dated 3rd Jan,2018)
Transfer to
A company may, before the declaration of any dividend in any
reserves
financial year, transfer such percentage of its profits for that
financial year as it may consider appropriate to the free
reserves of the company. Therefore, the company may transfer
such percentage of profit to reserves before declaration of dividend
as it may consider necessary. Such transfer is not mandatory and
the percentage to be transferred to reserves is to be decided at
the discretion of the company.
Declaration
of dividend
from
free
reserves
Declaration
of dividend
out
of
accumulate
d profits :

Declaration
of dividend
by set off of
previous
losses and
depreciation
against the
profit of the

Dividend shall be declared or paid by a company only from its free
reserves. No other reserve can be utilized for the purposes of
declaration of such dividend.
Where a company, owing to inadequacy or absence of profits in any
financial year, proposes to declare dividend out of the accumulated
profits earned by it in previous years and transferred by the company
to the reserves, such declaration of dividend shall be made only
in accordance with following prescribed rules.
Exemption: The above shall not apply to a Government Company.
Company shall not declare dividend unless carried over previous
losses and depreciation not provided in previous year or years are
set off against profit of the company for the current year.
The following conditions shall be fulfilled before declaring dividend
out of reserves:
(a) The rate of dividend declared shall not exceed the average of
the rates at which dividend was declared by it in the 3 years
immediately preceding that year
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company
However, this rule will not apply if a company has not declared
any dividend in each of the 3 preceding financial years.
for
the
current year (b) The total amount to be drawn from such accumulated profits
shall not exceed one-tenth of the sum of its paid-up share
capital and free reserves as appearing in the latest audited
financial statement.
(c) The amount so drawn shall first be utilised to set off the losses
incurred in the financial year in which dividend is declared before
any dividend in respect of equity shares is declared.
(d) The balance of reserves after such withdrawal shall not fall
below 15% of its paid up share capital as appearing in the
latest audited financial statement.
Depositing
The amount of the dividend, including interim dividend, shall be
of amount
deposited in a scheduled bank in a separate account within 5
of dividend
days from the date of declaration of such dividend.
This sub-section shall not apply to a Government Company
Interim
Dividend

The Board of Directors of a company may declare interim dividend
during any financial year out of the surplus in the profit and loss
account and out of profits of the financial year in which such interim
dividend is sought to be declared or out of profits generated in the
financial year till the quarter preceding the date of declaration of the
interim dividend.
However, in case the company has incurred loss during the
current financial year up to the end of the quarter immediately
preceding the date of declaration of interim dividend, such
interim dividend shall not be declared at a rate higher than the
average dividends declared by the company during the
immediately preceding three financial years.

Payment of
dividend
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Prohibition
on
declaration
of dividend

A company which fails to comply with the provisions of section 73
(Prohibition on acceptance of deposits from public) and section 74
(Repayment of deposits, etc., accepted before the commencement of
this Act) shall not, so long as such failure continues, declare any
dividend on its equity shares.
Prohibition
Companies having licence under Section 8 (Formation of companies
on section 8 with Charitable Objects, etc.] of the Act are prohibited from paying
companies
any dividend to its members. Their profits are intended to be applied
only in promoting the objects of the company.
•

UNPAID DIVIDEND ACCOUNT [SECTION 124]

Where a dividend has been declared by a company but has not been paid or
claimed within 30 days from the date of the declaration to any
shareholder entitled to the payment of the dividend, the company shall,
within 7 days from the date of expiry of the said period of thirty days,
transfer the total amount of dividend which remains unpaid or unclaimed to a
special account to be opened by the company in that behalf in any scheduled
bank to be called the Unpaid Dividend Account.


The company shall, within a period of 90 days of making any transfer of an
amount to the Unpaid Dividend Account, prepare a statement containing the
names, their last known addresses and the unpaid dividend to be paid to
each person and place it on the web-site of the company, if any, and also
on any other web-site approved by the Central Government for this purpose, in
such form, manner and other particulars as may be prescribed.



If any default is made in transferring the total amount referred to the Unpaid
Dividend Account of the company, it shall pay, from the date of such default,
interest on so much of the amount as has not been transferred to the said
account, at the rate of 12 % per annum and the interest accruing on such
amount shall endure to the benefit of the members of the company in
proportion to the amount remaining unpaid to them.



Any person claiming to be entitled to any money to the Unpaid Dividend
Account of the company may apply to the company for payment of the
money claimed.



Any money transferred to the Unpaid Dividend Account of a company in
pursuance of this section which remains unpaid or unclaimed for a period
of 7 years from the date of such transfer shall be transferred by the
company along with interest accrued, if any, thereon to the Fund
established under section 125 and the company shall send a statement in
the prescribed form of the details of such transfer to the authority which
administers the said Fund and that authority shall issue a receipt to the
company as evidence of such transfer.



All shares in respect of which dividend has not been paid or claimed for 7
consecutive years or more shall be transferred by the company in the name of
Investor Education and Protection Fund along with a statement containing
such details as may be prescribed.


Provided that any claimant of shares transferred above shall be entitled
to claim the transfer of shares from Investor Education and Protection
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Fund in accordance with such procedure and on submission of such
documents as may be prescribed.




•

In case any dividend is paid or claimed for any year during the said
period of seven consecutive years, the share shall not be transferred to
Investor Education and Protection Fund.

If a company fails to comply with any of the requirements of this section, the
company shall be punishable with fine which shall not be less than five lakh
rupees but which may extend to twenty-five lakh rupees and every officer
of the company who is in default shall be punishable with fine which
shall not be less than one lakh rupees but which may extend to five lakh
rupees.

INVESTOR EDUCATION AND PROTECTION FUND [SECTION 125]
The Central Government shall establish a Fund to be called the Investor Education
and Protection Fund (herein referred to as the Fund).

There shall be credited to the Fund—
(a) The amount given by the Central Government by way of grants after due
appropriation made by Parliament by law in this behalf for being utilised
for the purposes of the Fund;
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(b) Donations given to the Fund by the Central Government, State
Governments, companies or any other institution for the purposes of the
Fund;
(c) The amount in the Unpaid Dividend Account of companies transferred to
the Fund under sub-section (5) of section 124;
(d) The amount in the general revenue account of the Central Government
which had been transferred to that account under sub-section (5)
of section 205A of the Companies Act, 1956 (1 of 1956), as it stood
immediately before the commencement of the Companies (Amendment)
Act, 1999 (21 of 1999), and remaining unpaid or unclaimed on the
commencement of this Act;
(e) The amount lying in the Investor Education and Protection Fund
under section 205C of the Companies Act, 1956;
(f) The interest or other income received out of investments made from the
Fund;
(g) The amount received under sub-section (4) of section 38;
(h) The application money received by companies for allotment of any
securities and due for refund;
(i) Matured deposits with companies other than banking companies;
(j)
Matured debentures with companies;
(k) Interest accrued on the amounts referred to in clauses (h) to (j);
(l) Sale proceeds of fractional shares arising out of issuance of bonus
shares, merger and amalgamation for seven or more years;
(m) Redemption amount of preference shares remaining unpaid or unclaimed
for seven or more years; and
(n) Such other amount as may be prescribed:
Provided that no such amount referred to in clauses (h) to (j) shall form part of
the Fund unless such amount has remained unclaimed and unpaid for a
period of seven years from the date it became due for payment.


The Fund shall be utilised for—
(a) The refund in respect of unclaimed dividends, matured deposits, matured
debentures, the application money due for refund and interest thereon;
(b) Promotion of investors' education, awareness and protection;
(c) Distribution of any disgorged amount among eligible and identifiable
applicants for shares or debentures, shareholders, debenture-holders or
depositors who have suffered losses due to wrong actions by any
person, in accordance with the orders made by the Court which had
ordered disgorgement (The disgorged amount refers to the amount
received through disgorgement or disposal of securities);
(d) Reimbursement of legal expenses incurred in pursuing class action suits
under sections 37 and 245 by members, debenture-holders or depositors
as may be sanctioned by the Tribunal; and
(e) Any other purpose incidental thereto,in accordance with such rules as
may be prescribed:

Provided that the person whose amounts referred to in clauses (a) to (d)
of sub-section (2) of section 205C transferred to Investor Education and
Protection Fund, after the expiry of the period of seven years as per
provisions of the Companies Act, 1956 (1 of 1956), shall be entitled to
get refund out of the fund in respect of such claims in accordance with
rules made under this section.
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The Central Government shall constitute, by notification, an authority for
administration of the Fund consisting of a chairperson and such other
members, not exceeding seven and a chief executive officer, as the Central
Government may appoint.



The manner of administration of the Fund, appointment of chairperson,
members and chief executive officer, holding of meetings of the authority shall
be in accordance with such rules as may be prescribed.



The Central Government may provide to the authority such offices, officers,
employees and other resources in accordance with such rules as may be
prescribed.



The authority shall administer the Fund and maintain separate accounts and
other relevant records in relation to the Fund in such form as may be
prescribed after consultation with the Comptroller and Auditor-General of
India.



It shall be competent for the authority constituted to spend money out of the
Fund for carrying out the objects specified above.



The accounts of the Fund shall be audited by the Comptroller and AuditorGeneral of India at such intervals as may be specified by him and such
audited accounts together with the audit report thereon shall be forwarded
annually by the authority to the Central Government.



The authority shall prepare in such form and at such time for each financial
year as may be prescribed its annual report giving a full account of its activities
during the financial year and forward a copy thereof to the Central
Government and the Central Government shall cause the annual report and
the audit report given by the Comptroller and Auditor-General of India to be
laid before each House of Parliament.

RIGHT TO DIVIDEND, RIGHTS SHARES AND BONUS SHARES TO BE HELD IN
ABEYANCE PENDING REGISTRATION OF TRANSFER OF SHARES [SECTION
126]
Where any instrument of transfer of shares has been delivered to any company for
registration and the transfer of such shares has not been registered by the
company, it shall, notwithstanding anything contained in any other provision of this
Act,—
(a) transfer the dividend in relation to such shares to the Unpaid Dividend Account
referred to in section 124 unless the company is authorised by the registered
holder of such shares in writing to pay such dividend to the transferee
specified in such instrument of transfer; and
(b) keep in abeyance in relation to such shares, any offer of rights shares under
section 62 and any issue of fully paid-up bonus shares in pursuance of
of section 123.
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PUNISHMENT FOR FAILURE TO DISTRIBUTE DIVIDENDS [SECTION 127]

Where a dividend has been declared by a company but has not been paid or
the warrant in respect thereof has not been posted within 30 days from the
date of declaration to any shareholder entitled to the payment of the
dividend, every director of the company shall, if he is knowingly a party to the
default, be punishable with imprisonment which may extend to two years and
with fine which shall not be less than one thousand rupees for every day
during which such default continues and the company shall be liable to pay
simple interest at the rate of 18 % p.a. during the period for which such default
continues.




Provided that no offence under this section shall be deemed to have been
committed:—
(a) Where the dividend could not be paid by reason of the operation of any
law;
(b) Where a shareholder has given directions to the company regarding the
payment of the dividend and those directions cannot be complied with
and the same has been communicated to him;
(c)

Where there is a dispute regarding the right to receive the dividend;

(d)

Where the dividend has been lawfully adjusted by the company against
any sum due to it from the shareholder; or

(e)

Where, for any other reason, the failure to pay the dividend or to post the
warrant within the period under this section was not due to any default on
the part of the company.

Exception: In case of Nidhi company - Section 127 shall apply, subject to
the modification that where the dividend payable to a member is one hundred
rupees or less, it shall be sufficient compliance of the provisions of the section,
if the declaration of dividend is announced in the local language in one local
newspaper of wide circulation and announcement of the said declaration is
also displayed on the notice board of the Nidhis for at least three months. –
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CHAPTER 1
THE COMPANIES ACT, 2013
UNIT9: ACCOUNTS OF COMPANIES

•

BOOKS OF ACCOUNT, ETC., TO BE KEPT BY COMPANY [SECTION 128]
General
 Every company shall prepare “books of account” and other relevant
requirement
books and papers and financial statement for every financial year.
 These books of accounts should give a true and fair view of the
state of the affairs of the company, including that of its branch
office(s). These books of accounts must be kept on accrual basis
and according to the double entry system of accounting.
 Accrual concept is one of the four principles or accounting
concepts, which involves recording income and expenses as they
accrue, as distinct from when they are received or paid.
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 Double entry book-keeping is a method of recording any
transactions of a business in a set of accounts, in which every
transaction has a dual aspect of debt and credit and therefore,
needs to be recorded in at least two accounts.
 Company have the option of keeping such books of account or
other relevant papers in electronic mode.
 “Books of account” as defined in Section 2(13) includes records
Definitions
maintained in respect of—
(i) all sums of money received and expended by a company and
matters in relation to which the receipts and expenditure
take place;
(ii) All sales and purchases of goods and services by the
company; the assets and liabilities of the company; and
(iii) The items of cost as may be prescribed under section 148 in
the case of a company which belongs to any class of
companies specified under that section.
 “Book and paper” and “book or paper” as defined in Section
2(12) include books of account, deeds, vouchers, writings,
documents, minutes and registers maintained on paper or in
electronic form;
Place of
Keeping
Books of
Account

 Every company to prepare and keep the books of account and
other relevant books and papers and financial statements at its
registered office.
 Provided all or any of the books of accounts may be kept at such
other place in India as the Board of directors may decide.
Where such a decision is taken by the Board the company shall
within 7 days thereof file with the registrar a notice in writing
giving full address of that other place.

Books of
Account Branch
Office

Proper books of account relating to the transactions effected at the
branch office are to be kept at that office and proper summarized
returns periodically are sent by the branch office to the company
at its registered office and are kept open for inspection at the
registered office of the company or at such other place in India by any
director during business hours.

Inspection
by directors

Any director can inspect the books of accounts and other books and
papers of the company during business hours.

The books of account of every company relating to a period of atleast
Period for
preservation 8 financial years immediately preceding a financial year, or where
the company had been in existence for a period less than eight years,
of books
in respect of all the preceding years together with the vouchers
relevant to any entry in such books of account shall be kept in good
order.
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The person responsible to take all reasonable steps to secure
Persons
responsible compliance by the company with the requirement of maintenance of
books of accounts etc. shall be :
to maintain
(i) Managing Director,
books
(ii) Whole-Time Director, in charge of finance
(iii) Chief Financial Officer
(iv) Any other person of a company charged by the Board with duty of
complying with provisions of section 128.
Penalty
Imprisonment for a term which may extend to one year or with fine which
provisions
shall not be less than 50,000 rupees but which may extend to 500,000
rupees or both.

•

FINANCIAL STATEMENT [SECTION 129]
Definition

As per section 2(40), financial statement in relation to a company,
includes—
(i) a balance sheet as at the end of the financial year;
(ii) a profit and loss account, or in the case of a company carrying
on any activity not for profit, an income and expenditure account
for the financial year;
(iii) cash flow statement for the financial year;
(iv) a statement of changes in equity, if applicable; and
(v) any explanatory note annexed to, or forming part of, any
document referred to in sub-clause (i) to sub-clause (iv):
Provided that the financial statement, with respect to One Person
Company, small company and dormant company, may not include
the cash flow statement;
Note: Students may note that ‘Profit and Loss Account’ may also be
referred as ‘Statement of Profit and Loss’ under the Act at some
places.

True and Fair
view

The financial statements shall give a true and fair view of the state of
affairs of the company or companies. It shall comply with the
accounting standards notified under section 133 and shall be in the
form or forms as may be provided for different class or classes of
companies in Schedule III.

Non
Applicability

Nothing shall apply to any insurance or banking company or any
company engaged in the generation or supply of electricity, or
to any other class of company for which a form of financial
statement has been specified in or under the Act governing
such class of company
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Provided also that the financial statements shall not be treated as
not disclosing a true and fair view of the state of affairs of the
company, merely by reason of the fact that they do not disclose—

 The consolidation of financial statements of the company shall be
made in accordance with the provisions of Schedule III of the Act
and the applicable accounting standards.
 Prepare a consolidated financial statement of the company and of
all the subsidiaries and associate companies in the same form
and manner as that of its own
Laying
of At every annual general meeting of a company, the Board of
Directors of the company shall lay before such meeting financial
financial
statements for the financial year.
Statements
Consolidatio
n of financial
statements

Exemptions
from
preparation
of CFS :

(i) it is a wholly-owned subsidiary, or is a partially-owned subsidiary
of another company and all its other members, having been
intimated in writing do not object to the company not presenting
consolidated financial statements
(ii) it is a company whose securities are not listed or are not in the
process of listing on any stock exchange, whether in India or outside
India; and
(iii) its ultimate or any intermediate holding company files
consolidated financial statements with the Registrar which are in
compliance with the applicable Accounting Standards.

Penal
provisions

Imprisonment for a term which may extend to one year or with fine
which shall not be less than fifty thousand rupees but which may
extend to five lakh rupees, or with both.

: 141 :

J.K. SHAH CLASSES
INTER C.A. - LAW
•
CENTRAL GOVERNMENT TO PRESCRIBE ACCOUNTING STANDARDS
[SECTION 133]
Section 133 provides that Central Government shall prescribe the Standards of
Accounting as recommended by ICAI in consultation with and after examination of
the recommendations made by NFRA constituted under section
of the Act. Till
date section 132 is not notified.
So the following transitional Provisions with respect to Accounting Standards has
been made.
(1) The standards of accounting as specified under the Companies Act, 1956
(1 of 1956) shall be deemed to be the accounting standards until accounting
standards are specified by the Central Government under section 133.
(2) Till the National Financial Reporting Authority is constituted under section
132 of the Act, the Central Government may prescribe the standards of
accounting or any addendum thereto, as recommended by the Institute of
Chartered Accountants of India in consultation with and after examination of the
recommendations made by the National Advisory Committee on Accounting
Standards constituted under section 210A of the Companies Act, 1956.
Relevant Accounting Standards
The Companies (Accounting Standards) Rules, 2006
The Companies (Accounting Standards) Rules, 2006 amended vide Notification
No. G.S.R 364(E) dated 30th March, 2016
The Companies (Indian Accounting Standards) Rules, 2015
The Companies (Indian Accounting Standards) (Amendment) Rules, 2016
•

CONSTITUTION OF NATIONAL FINANCIAL REPORTING AUTHORITY [SECTION
132]
Not yet notified
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•
RE-OPENING OF ACCOUNTS ON COURT’S OR TRIBUNAL ORDERS [SECTION
130]




No order shall be made in respect of re-opening of books of account relating to
a period earlier than eight financial years immediately preceding the current
financial year:
Provided that where a direction has been issued by the Central Government for
keeping of books of account for a period longer than eight years, the books of
account may be ordered to be re-opened within such longer period.
(As amended by notification dated 3rd Jan, 2018)
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•
VOLUNTARY REVISION OF FINANCIAL STATE- MENTS OR BOARD’S REPORT
[SECTION 131]

•

FINANCIAL STATEMENT, BOARD’S REPORT, ETC [SECTION 134]
(i) Authentication of Financial statements:
(a) The financial statements, including consolidated financial statement, if any,
shall be approved by the Board of Directors before they are signed on
behalf of the Board at least by the following:
(1) The chairperson of the company where he is authorised by the
Board; or
(2) By two directors out of which one shall be managing director and
other the Chief Executive Officer, if he is a director in the company,
(4) The Chief Executive Officer, wherever he is appointed;
(3) The Chief Financial Officer, wherever he is appointed; and
(4) The company secretary of the company, wherever he is appointed.
(b) In the case of a One Person Company, the financial statement shall be
signed by only one director, for submission to the auditor for his report
thereon.
(c) The auditors’ report shall be attached to every financial statement.
(d) A signed copy of every financial statement, including consolidated financial
statement, if any, shall be issued, circulated or published along with a copy
each of— (1) Any notes annexed to or forming part of such financial
statement; (2) The auditor’s report; and (3) The Board’s report.
(ii)

Board’s report: According to Rule 8 of the Companies (Accounts) Rules, 2014,
the Board’s Report shall be prepared based on the stand alone financial
statements of the company and shall report on the highlights of performance
of subsidiaries, associates and joint venture companies and their contribution to
the overall performance of the company during the period under report.
(iii) Directors’ Responsibility Statement: The Directors’ Responsibility Statement
shall state that—
(1) in the preparation of the annual accounts, the applicable accounting
standards had been followed along with proper explanation relating to
material departures;
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(2) the directors had selected such accounting policies and applied them
consistently and made judgments and estimates that are reasonable and
prudent so as to give a true and fair view of the state of affairs of the
company at the end of the financial year and of the profit and loss of the
company for that period;
(3) the directors had taken proper and sufficient care for the maintenance
of adequate accounting records in accordance with the provisions of this
Act for safeguarding the assets of the company and for preventing and
detecting fraud and other irregularities;
(4) the directors had prepared the annual accounts on a going concern
basis; and
(5) the directors, in the case of a listed company, had laid down internal
financial controls to be followed by the company and that such internal
financial controls are adequate and were operating effectively..
(6) the directors had devised proper systems to ensure compliance with the
provisions of all applicable laws and that such systems were adequate and
operating effectively
(iv) Signing of Board’s Report: The Board’s report and any annexures thereto
shall be signed by its chairperson of the company if he is authorised by the
Board and where he is not so authorised, shall be signed by at least two
directors, one of whom shall be a managing director, or by the director where
there is one director.
(v) Contravention:
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INTERNAL AUDIT [SECTION 138]

Who is Internal Auditor?

•

CORPORATE SOCIAL RESPONSIBILITY [SECTION 135]
The Companies Act, 2013 lays down the provisions requiring corporate to
mandatorily spend a prescribed percentage of their profits on certain specified areas
of social upliftment in discharge of their social responsibilities. Broadly, CSR implies a
concept, whereby companies decide voluntarily to contribute to a better society and a
cleaner environment – a concept, whereby the companies integrate social and other
useful concerns in their business operations for the betterment of its stakeholders
and society in general in a voluntary way.
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(i) Which Company is required to constitute CSR committee:
(a) Every company including its holding or subsidiary, and a foreign company
defined under section 2(42) of the Companies Act, 2013 having its branch
office or project office in India, having
(1) Net worth of rupees 500 crore or more, or
(2) Turnover of rupees 1000 crore or more or
(3) a net profit of rupees 5 crore or more during the immediately
preceding financial year shall constitute a Corporate Social
Responsibility Committee of the Board.
(ii)

Amount of contribution towards CSR:
(a) The Board of every company shall ensure that the company spends, in
every financial year, at least two per cent. of the average net profits of the
company made during the three immediately preceding financial years, in
pursuance of its CSR Policy.
(b) The company shall give preference to the local area and areas around it
where it operates, for spending the amount earmarked for CSR activities.

(iii)

Composition of CSR Committee:
a) The CSR Committee shall be consisting of three or more directors, out of
which at least one director shall be an independent director.
b) An unlisted public company or a private company which is not required to
appoint an independent director shall have its CSR Committee without
such director.
c)
A private company having only two directors on its Board shall constitute
its CSR Committee with two such directors.
d) With respect to a foreign company covered as above, the CSR Committee
shall comprise of at least two persons of which one person shall be as
specified under section 380(1)(d) of the Act and another person shall be
nominated by the foreign company.
e) The Board’s report under section 134 shall disclose the composition of the
CSR Committee.

(iv)

Duties of CSR Committee :
The CSR Committee shall,—
a) formulate and recommend to the Board, a CSR Policy which shall
indicate the activities to be undertaken by the company as specified in
Schedule VII;
b) recommend the amount of expenditure to be incurred on the activities
referred to in the CSR Policy of the company from time to time.

(v)

Activities which may be included by companies in their CSR Policies
Activities as specified under Schedule VII are as follows:
(1) eradicating hunger, poverty and malnutrition, promoting health care
including preventive health care and sanitation including contribution to the
Swach Bharat Kosh set-up by the Central Government for the promotion of
sanitation and making available safe drinking water;
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(2) promoting education, including special education and employment
enhancing vocation skills especially among children, women, elderly, and
the differently abled and livelihood enhancement projects;
(3) promoting gender equality, empowering women, setting up homes and
hostels for women and orphans; setting up old age homes, day care
centres and such other facilities for senior citizens and measures for
reducing inequalities faced by socially and economically backward groups;
(4) ensuring environmental sustainability, ecological balance, protection of
flora and fauna, animal welfare, agro forestry, conservation of natural
resources and maintaining quality of soil, air and water including
contribution to the Clean Ganga Fund set up by the Central Government
for rejuvenation of river Ganga;
(5) protection of national heritage, art and culture including restoration of
buildings and sites of historical importance and works of art; setting up
public libraries; promotion and development of traditional arts and
handicrafts;
(6) measures for the benefit of armed forces veterans, war widows and their
dependents;
(7) training to promote rural sports, nationally recognised sports, paralympic
sports and Olympic sports;
(8) contribution to the Prime Minister’s National Relief Fund or any other -fund
set up by the Central Government for socio-economic development and
relief and welfare of the Scheduled Castes, the Scheduled Tribes, other
backward classes, minorities and women;
(9) contributions or funds provided to technology incubators located within
academic institutions which are approved by the Central Government;
(10) rural development projects;
(11) slum area development. [For the purposes of this item, the term ‘slum
area’ shall mean any area declared as such by the Central Government or
any State Government or any other competent authority under any law for
the time being in force.]
(vi)

Exceptions to CSR Activities:
The Companies (CSR Policy) Rules, 2014 provides for some activities which
are not considered as CSR activities:
1) The CSR projects or programs or activities undertaken outside India.
2) The CSR projects or programs or activities that benefit only the
employees of the company and their families.
3) Contribution of any amount directly or indirectly to any political party
under section 182 of the Act.

: 148 :

J.K. SHAH CLASSES
INTER C.A. - LAW
•
RIGHT TO MEMBERS TO COPIES OF AUDITED FINANCIAL STATEMENT
[SECTION 136]

Manner of circulation of financial statements in certain cases :
(a) In case of all listed companies and such public companies which have a net
worth of more than one crore rupees and turnover of more than ten crore
rupees, the financial statements may be sent(1) by electronic mode to such members whose shareholding is in
dematerialized format and whose email Ids are registered with Depository
for communication purposes;
(2) where Shareholding is held otherwise than by dematerialized format, to
such members who have positively consented in writing for receiving by
electronic mode; and
(3) by despatch of physical copies through any recognised mode of delivery
as specified under section 20 of the Act, in all other cases.
(b) A listed company shall also place its financial statements including consolidated
financial statements, if any, and all other documents required to be attached
thereto, on its website, which is maintained by or on behalf of the company.
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•
COPY OF FINANCIAL STATEMENT TO BE FILED WITH REGISTRAR [SECTION
137
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CHAPTER 1
THE COMPANIES ACT, 2013
UNIT10: AUDIT AND AUDITORS
(Sec 139- Sec 148)

Please refer Audit Material
Company Audit
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SUMMARY OF COMPANIES ACT, 2013
Chapter 1

Preliminary

Chapter 2

Incorporation of Company and Matters

Section 3 to 22

Incidental Thereto
Chapter 3

Prospectus and Allotment of Securities

Section 23 to 42

Chapter 4
Chapter 5

Share Capital and Debentures

Section 43 to 72

Acceptance of Deposits by Companies

Section 73 to 76A

Chapter 6

Registration of Charges

Section 77 to 87

Chapter 7

Management & Administration

Section 88 to 122

Chapter 8

Declaration and Payment of Dividend

Section 123 to 127

Chapter 9

Accounts of Companies

Section 128 to 138

Chapter 10 Audit and Auditors

Sec 139- Sec 148
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CHAPTER 1
THE COMPANIES ACT, 2013
QUESTIONS
UNIT-2
1.

The Memorandum of Association of a company was signed by two adult members
and by a guardian of the other five minor members, the guardian signing separately
for each minor member. The Registrar registered the company and issued under his
hand a Certificate of Incorporation. The plaintiff contended that (a) conditions of
registration were not duly complied with, and (b) that there were no seven
subscribers to the Memorandum. Will the Court uphold his contention?
(Module Pg. 2.38)

2.

The Directors of a company registered and incorporated in the name “Mars Textile
India Ltd.” desire to change the name of the company entitled “National Textiles and
Industries Ltd.” Advise as to what procedure is required to be followed under the
Companies Act, 2013?
(Module Pg. 2.38)

3.

XY Ltd. has its registered office at Mumbai in the State of Maharashtra. For better
administrative conveniences the company wants to shift its registered office from
Mumbai to Pune (State of Maharashtra). What formalities the company has to
comply with under the provisions of the Companies Act, 2013 for shifting its
registered office as stated above? Explain.
(Module Pg. 2.39)

4.

RSP Limited, with a limited liability of its members by guarantee of `10 lac to each
member. The company increases the liability of the members from ` 10 lac to 15 lac
by an alteration made in the liability clause of the Memorandum of Association.
Referring to the provisions of the Companies Act, 2013 decide, whether the
members of the company are liable for the increased liability.
(Module Pg.
2.40)

5.

The Articles of Association of a Limited Company provided that ‘X’ shall be the Law
Officer of the company and he shall not be removed except on the ground of proved
misconduct. The company removed him even though he was not guilty of
misconduct. Decide, whether company’s action is valid?
(Module Pg. 2.40)

UNIT-3
1.

A public limited company which went in for Public issue of shares had applied for
listing of shares in three recognised Stock Exchanges and out of it only two had
given permission for listing. Can the company proceed for allotment of shares?
(Module Pg. 3.18)
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2.

The Board of Directors of a company decide to pay 5% of issue price as
underwriting commission to the underwriters. On the other hand the Articles of
Association of the company permit only 3% commission. The Board of Directors
further decide to pay the commission out of the proceeds of the share capital. Are
the decisions taken by the Board of Directors valid under the Companies Act, 2013?
(Module Pg. 3.18)

3.

After receiving 80% of the minimum subscription as stated in the prospectus, a
company allotted 100 equity shares in favour of ‘X’. The company deposited the
said amount in the bank but withdrew 50% of the amount, before finalisation of the
allotment, for the purchase of certain assets. X refuses to accept the allotment of
shares on the ground that the allotment is violative of the provisions of the
Companies Act, 2013.
(Module Pg. 3.21)

4.

Company issued a prospectus. All the statements contained therein were literally
true. It also stated that the company had paid dividends for a number of years, but
did not disclose the fact that the dividends were not paid out of trading profits, but
out of capital profits. An allottee of shares wants to avoid the contract on the ground
that the prospectus was false in material particulars.
(Module Pg.
3.23)

5.

An allottee of shares in a Company brought action against a Director in respect of
false statements in prospectus. The director contended that the statements were
prepared by the promoters and he has relied on them and so director is not liable.
(Module Pg. 3.23)

6.

M applies for share on the basis of a prospectus which contains mis– statement.
The shares are allotted to him, who afterwards transfers them to N. Can N bring an
action for a rescission on the ground of mis-statement under section 37 of the
Companies Act, 2013?
(Module Pg. 3.24)

7.

With a view to issue shares to the general public a prospectus containing some
false information was issued by a company. Mr. X received copy of the prospectus
from the company, but did not apply for allotment of any shares. The allotment of
shares to the general public was completed by the company within the stipulated
period. A few months later, Mr. X bought 2000 shares through the stock exchange
at a higher price which later on fell sharply. X sold these shares at a heavy loss. Mr.
X claims damages from the company for the loss suffered on the ground the
prospectus issued by the company contained a false statement. Referring to the
provisions of the Companies Act, 2013 examine whether X’s claim for damages is
justified. (Module Pg. 3.35)

8.

Unique Builders Limited decides to pay 2.5 percent of the value of debentures as
underwriting commission to the underwriters but the Articles of the company
authorize only 2.0 percent underwriting commission on debentures. The company
further decides to pay the underwriting commission in the form of flats. Examine the
validity of the above arrangements under the provisions of the Companies Act,2013.
(Module Pg. 3.35)
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9.

Examine the validity of the following statement referring to the provisions of the
Companies Act, 2013 and/or Rules: “The Articles of Association of X Ltd. contained
a provision that upto 4% of issue price of’ the shares may be paid as underwriting
commission to the underwriters. The Board of Directors of X Ltd. decided to pay 5%
(Module Pg. 3.35)
underwriting commission.

UNIT- 4
1.

VRS Company Ltd. is holding 45% of total equity shares in SV Company Ltd. The
Board of Directors of SV Company Ltd. (incorporated on January 1, 2007) decided
to raise the share capital by issuing further Equity shares. The Board of Directors
resolved not to offer any shares to VRS Company Ltd, on the ground that it was
already holding a high percentage of the total number of shares already issued, in
SV Company Ltd. The Articles of Association of SV Company Ltd. provides that the
new shares be offered to the existing shareholders of the company. On March 1,
2007 new shares were offered to all the shareholders except VRS Company Ltd.
Referring to the provisions of the Companies Act, 2013 examine the validity of the
decision of the Board of Directors of SV Company Limited of not offering any further
shares to VRS Company Limited.
(Module Pg. 4.37)

2.

The Directors of Mars India Ltd. desire to alter capital clause of Memorandum of
Association of their company. Advise them, under the provisions of the Companies
Act, 2013 about the ways in which the said clause may be altered and the
procedure to be followed for the said alteration.
(Module Pg.
4.38)

3.

Ramesh, who is a resident of New Delhi, sent a transfer deed, for registration of
transfer of shares to the company at the address of its Registered Office in Mumbai.
He did not receive the shares certificates even after the expiry of four months from
the date of dispatch of transfer deed. He lodged a criminal complaint in the Court at
New Delhi. Decide, under the provisions of the Companies Act, 2013, whether the
Court at New Delhi is competent to take action in the said matter?
(Module Pg. 4.39)

4.

A company refuses to register transfer of shares made by Mr. X to Mr. Y. The
company does not even send a notice of refusal to Mr. X. or Mr. Y respectively
within the prescribed period. Has the aggrieved party any right(s) against the
company for such refusal? Advise, as per the provisions of the Companies Act,
(Module Pg. 4.40)
2013.

UNIT-5
1.

Atul Ltd. has passed a resolution in its general meeting regarding accepting
deposits from its members. Can this company accept deposits from its members
under the Companies Act, 2013? If yes, state the conditions to be fulfilled in this
regard.
(Module Pg. 5.17)

2.

Referring to the provisions of the Companies Act, 2013, examine the validity of the
following : ABC Limited having a net worth of 120 crore rupees wants to accept
deposit from its members. They have approached you to advise them regarding that
if they fall within the category of eligible company, what special care has to be taken
while accepting such deposit from members
(Module Pg. 5.19)
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UNIT-6
1.

MNC Limited realised on 2nd May, 2017 that particulars of charge created on 12th
March, 2017 in favour of a Bank were not filed with Registrar of Companies for
Registration. What procedure should the company follow to get the charge
registered with the Registrar of Companies? Would the procedure be different if the
charge was created on 12th February, 2017 instead of 12th March, 2017? Explain,
with reference to the relevant provisions of the Companies Act, 2013.
(Module Pg. 6.16)

2.

Mr Antriksh entered into an agreement for purchasing a commercial property in
Delhi belonging to NRT Ltd. At the time of registration, Mr Antriksh comes to know
that the title deed of the company is not free and the company expresses its inability
to get the title deed transferred in the name of Mr Antriksh saying that he ought to
have had the knowledge of charge created on the property of the company. Explain
with the help of ‘Notice of a charge’, whether the contention of NRT LTD. is correct?
(Module Pg. 6.16)

UNIT-7
1.

Mr. Zoey purchased the shares of Luxy Hairstyles Private Limited, at market price,
in the name of his daughter, Mila, who is 4 years old. Mr. Joe, the Director of the
Company, has approached you to advise him on the updation of said change in the
register of members, since Mila, being a minor is incompetent to contract in her
capacity.
(Module Pg. 7.7)

2.

Mrs. and Mr. Taneja, recently got married and jointly purchased the shares of New
Hopes India Private Limited on 14th August 2016. Mr. Taneja intimated the
company that only the name of his wife should appear in the records of the
company, for the shares purchased by them. The secretary of the company is not
sure whether this is possible, given that the shares are held in the names of both
the persons.
(Module Pg. 7.8)

3.

Ms. Emma gifted the shares purchased by her of the Company Bio-Optics Limited,
to her sister Cathy. Emma had purchased these shares on the occasion of her
birthday in February 2017. However, neither Emma nor Cathy were aware that they
had to intimate about the transaction of transfer of such shares as a gift, to the
company. Discuss the same in light of the provisions of section 89 of the Act.
(Module Pg. 7.10)

4.

Big Fox Private Limited called it’s Annual General Meeting on 30th September,
2016 for laying down the financial statement for approval of its shareholders’ for the
financial year ended 31st March 2016. However, due to want of quorum, the
meeting could not take place and was cancelled. The company has not file the
annual financial statements, or the annual return for the year ending March 2016,
with the RoC till date. The director is of the view that since the annual general
meeting did not take place, the period of 60 days for filing of annual return is not
applicable and thus, there is no contravention of section 92. Discuss.
(Module Pg. 7.13)
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5.

Mr. Himanshu is the director of Road Less Travelled Limited and has been
appointed as a nominee director of the company. On 6th December 2016, he
expressed his interest to inspect the register of members of the company. The
company secretary refused to show him the register. In respect of the provisions of
the Companies Act, 2013, do you think that the company secretary was right in
refusing Himanshu for not showing the register of members of the company?
(Module Pg. 7.15)

6.

The annual general meeting of Amreen Makeovers Private Limited is to be held on
5th April, 2017 at 3.00 p.m. What should be the appropriate time to send the notice
by post, so that the provisions of section 101 are not contravened?
(Module Pg. 7.18)

7.

Mr. Abeer filed a complaint against the company, Elixir Private Limited since it did
not serve the notice to him for attending the annual general meeting. The company,
in turn, provided the proof that they had sent the notice, by way of an email to Mr.
Abeer, inviting him to attend the annual general meeting of the company. Abeer
alleges that he never received the email. State whether the company is liable as
guilty for contravening the provisions of section 101 of the Companies Act, 2013
read with rules.
(Module Pg. 7.18)

8.

There are 5400 members of Dicey Private Limited. The company held its annual
general meeting on 1st July 2017 at 2.00 p.m. and 28 members were present till
2.45 p.m. The Chairman of the meeting proceeded to initiate the meeting and
passed the resolutions as discussed in the meeting. Comment whether the meeting
took place as per the provisions of Companies Act, 2013.
(Module Pg. 7.23)

9.

Abbey Limited has 2300 members and the annual general meeting of the company
is due to be held on 23rd February 2017 at 10.30 a.m. On the day of the meeting,
18 members were personally present by 11.00 a.m. and the Chairman proceeded to
initiate the chronicles of the meeting. There were 5 special businesses to be
discussed at the said meeting and by 2.30 p.m. Agenda 1 to 3 had been discussed
and appropriate resolutions were passed. However, due to some emergency, 4 of
the members had to leave around 3 p.m. The Chairman granted them the
permission and proceeded to discuss Agenda 4 & 5 and accordingly passed
resolution as per the consent of the remaining members. Comment whether the
meeting is a properly convened meeting as per the provisions of section 103 of the
Companies Act, 2013.
(Module Pg. 7.23)

10. What happens in case of voting by joint shareholders? Suppose that Mr. & Mrs. Iyer
are joint shareholders of Goal Private Limited and they hold 500 shares of the
company. Regarding a particular special business being transacted at the extraordinary general meeting of the company, Mr. Iyer is in the favour of the decision,
whereas Mrs. Iyer is against the resolution. Decide how should the vote be casted
in case of this situation?
(Module Pg. 7.27)
11. Consider a situation in voting where directors are also the shareholders of the
company.
(Module Pg. 7.28)
12. Can an insolvent shareholder vote at the meeting by show of hands?
(Module Pg. 7.28)
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13. How does the counting happen at the time of postal ballot?

(Module Pg. 7.37)

14. In the annual general meeting of Black Mango Limited, the notice contained the
agenda for 8 special businesses to be transacted. The Chairman decided to move
all the resolutions at one time in order to save time of the members present at the
meeting. Discuss whether two or more resolutions can be moved together as per
the provisions of the Companies Act, 2013.
(Module Pg. 7.42)
15. In a General Meeting of PQR Limited, the Chairman directed to exclude certain
matters detrimental to the interest of the company from the minutes. Mukesh, a
shareholder contended that the minutes of the meeting must contain fair and correct
summary of the proceedings thereat. Decide, whether the contention of M is
maintainable under the provisions of the Companies Act, 2013? (Module Pg. 7.56)
16. A General Meeting to be held on 15th April, 2015 at 4.00 P.M. As per the notice the
members who are unable to attend the meeting in person can appoint a proxy and
the proxy forms duly filled should be sent so as to reach at least 48 hours before the
meeting. Mr. A, a member of the company appoints Mr. P as his proxy and the
proxy form dated 10.4.2015 was deposited by Mr. P with the company at its
Registered Office on 11.04.2015. However, Mr. A changes his mind and on
12.04.2015 gives another proxy to Mr. Q and it was deposited on the same day with
the company. Similarly another member Mr. B also gives to separate proxies to two
individuals named Mr. R and Mr. S. In the case of Mr. R, the proxy dated
12.04.2015 was deposited with the company on the same day and the proxy form in
favour of Mr. S was deposited on 14.04.2015. All the proxies viz., P, Q, R and S
were present before the meeting.
In the light of the relevant provisions of the Companies Act, who would be the
persons allowed to represent at proxies for members A and B respectively?
(Module Pg 7.57)
17. M. H. Company Limited served a notice of general meeting upon its shareholders.
The notice stated that the issue of sweat equity shares would be considered at such
meeting. Mr. ‘A’, a shareholder of the M. H. Company Limited complains that the
issue of sweat equity shares was not specified fully in the notice. Is the notice
issued by M. H. Company Limited regarding issue of sweat equity shares valid
according to the provisions of the Companies Act, 2013? Explain in detail.
(Module Pg 7.58)
18. The Articles of Association of X Ltd. require the personal presence of 7 members to
constitute quorum of General Meetings. The following persons were present in the
extra-ordinary meeting to consider the appointment of Managing Director:
(i) A, the representative of Governor of Madhya Pradesh.
(ii) B and C, shareholders of preference shares,
(iii) D, representing Y Ltd. and Z Ltd.
(iv) E, F, G and H as proxies of shareholders.
Can it be said that the quorum was present in the meeting? (Module Pg 7.58)
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19. S, a shareholder, gives a notice for inspecting proxies, five days before the meeting
is scheduled and approaches the company two days before the scheduled meeting
for inspecting the same. What is the legal position relating to his actions?
(Module Pg 7.59)
20. The Annual General Meeting of KMP Limited was held on 30th April, 2016. The
Articles of Association of the company is silent regarding the quorum of the General
Meeting. Only 10 members were personally present in the above meeting, out of the
total 2,750 members of the company. The Chairman adjourned the meeting for want
of quorum. Referring to the provisions of the Companies Act, 2013, examine the
validity of Chairman’s decision.
(Module Pg 7.60)

UNIT-8
1.

A Public Company has been declaring dividend at the rate of 20% on equity shares
during the last 3 years. The Company has not made adequate profits during the
year ended 31st March, 2017, but it has got adequate reserves which can be
utilized for maintaining the rate of dividend at 20%. Advise the Company as to how
it should go about if it wants to declare dividend at the rate of 20% for the year
2016-17, as per the provisions of the Companies Act, 2013.
Module Pg 8.5)

2.

Wilson Limited is facing loss in business during the current financial year 2016-17.
In the immediate preceding three financial years, the company had declared
dividend at the rate of 8%, 10% and 12% respectively. To maintain the goodwill of
the company, the Board of Directors has decided to declare 12% interim dividend
for the current financial year. Is the act of Board of Directors valid?
(Module Pg 8.7)

3.

The Director of Som Limited proposed dividend at 12% on equity shares for the
financial year 2015-16. The same was approved in the annual general meeting of
the company held on 20th September, 2016. The Directors declared the approved
dividends. Mr. Ninja was the holder of 1,000 equity shares on 31st March, 2016, but
he has transferred the shares to Mr. Raj, whose name has been registered on 20th
May, 2016. Who will be entitled to the above dividend.
(Module Pg 8.8)

4.

The Annual General Meeting of ABC Limited declared a dividend at the rate of 30
percent payable on paid up equity share capital of the Company as recommended
by Board of Directors on 30th April, 2017. But the Company was unable to post the
dividend warrant to Mr. Ranjan, an equity shareholder of the Company, up to 30th
June, 2017. Mr. Ranjan filed a suit against the Company for the payment of
dividend along with interest at the rate of 20 percent per annum for default period.
Decide in the light of provisions of the Companies Act, 2013, whether Mr. Ranjan
would succeed? Also state the directors’ liability in this regard under the Act.
(Module Pg 8.18)

5.

The Board of Directors of XYZ Company Limited at its meeting declared a dividend
on its paid-up equity share capital which was later on approved by the company`s
Annual General Meeting. In the meantime, the directors at another meeting of the
Board decided by passing a resolution to divert the total dividend to be paid to
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shareholders for purchase of investments for the company. As a result, dividend
was paid to shareholders after 45 days. Examining the provisions of the Companies
Act, 2013, state: (i) Whether the act of directors is in violation of the provisions of
the Act and also the consequences that shall follow for the above act of directors?
(ii) What would be your answer in case the amount of dividend to a shareholder is
adjusted by the company against certain dues to the company from the
shareholder?
(Module Pg 8.19)
6.

Referring to the provisions of the Companies Act, 2013, examine the validity of the
following : The Board of Directors of ABC Limited proposes to declare dividend at
the rate of 20% to the equity shareholders, despite the fact that the company has
defaulted in repayment of public deposits accepted before the commencement of
this Act.
(Module Pg 8.20)

7.

Star Ltd. declared and paid dividend in time to all its equity holders for the financial
year 2015-16, except in the following two cases:
(i) Mrs. Sheela, holding 250 shares had mandated the company to directly
deposit the dividend amount in her bank account. The company, accordingly
remitted the dividend but the bank returned the payment on the ground that
there was difference in surname of the payee in the bank records. The
company, however, did not inform Mrs. Sheela about this discrepancy.
(ii) Dividend amount of ` 50,000 was not paid to Mr. Mohan, deceased, in view of
court order restraining the payment due to family dispute about succession.
You are required to analyse these cases with reference to provisions of the
Companies Act, 2013 regarding failure to distribute dividends.
(Module Pg 8.21)

UNIT-8
1.

The Board of Directors of ABC Ltd. wants to circulate unaudited accounts before the
Annual General Meeting of the shareholders of the Company. Whether such an act
(Module Pg 9.11)
of ABC Ltd. is tenable?

2.

XYZ is the company who has not prepared and filed statements for the last 5 years,
whether the current directors can sign all the financial statements for the past 5
(Module Pg 9.21)
years?

3.

XYZ Ltd is a listed company having turnover of ` 1200 crores during the financial
year 2015-16. The CSR committee of the Board formulated and recommended a
CSR project which was approved by the Board. Company finalised the project
under its CSR initiatives which require funds @ 5 % of average net profit of the
company for last three financial years. Will such excess expense be counted in
subsequent financial years as a part of CSR expenditure? Advise.
(Module Pg 9.29)

4.

The Annual General Meeting of R Ltd., for laying the Annual Accounts thereat for
the year ended 31st March, 2016 was not held. What remedies is available with the
company regarding compliance of the provisions of section 137 of the Companies
Act, 2013 for filing of copies of financial statements with the Registrar of
Companies?
(Module Pg 9.36)
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5.

ABC Ltd is an unlisted public company engaged in pharma sector and has paid up
capital of rupees 10 crores and achieved turnover of rupees 200 crores during
financial year 2015-16. Is it necessary for ABC Ltd to file its financial statement in
(Module Pg 9.37)
XBRL mode?

6.

The Board of directors of Bharat Ltd. has a practical problem. The registered office
of the company is situated in a classified backward area of Maharashtra. The Board
wants to keep its books of account at its corporate office in Mumbai which is
conveniently located. The Board seeks your advice about the feasibility of
maintaining the accounting records at a place other than the registered office of the
company. Advise.
(Module Pg 9.42)

7.

The Board of Directors of Vishwakarma Electronics Limited consists of Mr.
Ghanshyam, Mr. Hyder (Directors) and Mr. Indersen (Managing Director). The
company has also employed a full time Secretary. The Profit and Loss Account and
Balance Sheet of the company were signed by Mr. Ghanshyam and Mr. Hyder.
Examine whether the authentication of financial statements of the company was in
accordance with the provisions of the Companies Act, 2013? (Module Pg 9.43)

8.

Mr. Bhagvath, recently acquired 76% of the equity shares of M/s Renowned
Company Ltd., in the hope of earning good dividend income. Unfortunately the
existing Board of Directors have been avoiding declaration of dividend due to
alleged inadequacy of profits. Unconvinced, Mr. Bhagvath seeks permission of the
Company to allow him to examine the Books of Accounts, which is summarily
rejected by the Company. Examine and advise the provisions relating to inspection
(Module Pg 9.44)
of Books of Accounts and remedy available.

9.

ABC Limited has on its Board, four Directors viz. W, X, Y and Z. In addition, the
company has Mr. D as the Managing Director. The company also has a full time
Company Secretary, Mr. Wise, on its rolls. The financial statements of the company
for the year ended 31st March, 2015 were authenticated by two of the directors, Mr.
X and Y under their signatures. Referring to the provisions of the Companies Act,
2013:
(i) Examine the validity of the authentication of the Balance Sheet and Statement
of Profit & Loss and the Board’s Report.
(ii) What would be your answer in case the company is a One Person Company
(OPC) and has only one Director, who has authenticated the Balance Sheet
and Statement of Profit & Loss and the Board’s Report ? (Module Pg 9.44)

10. DJA Company Limited, incorporated under the provisions of the Companies Act,
2013, has two subsidiaries – AJD Limited and AMR Limited. All the three
companies have prepared their financial statements for the year ended 31st March,
2015. Examining the provisions of the Companies Act, 2013, answer the following :
(i) In what manner the subsidiaries – AJD Limited and AMR Limited shall prepare
their Balance Sheet and Profit & Loss Account?
(ii) What would be your answer in case the DJA Limited – the holding company, is
not required to prepare consolidated financial statements under the Indian
Accounting Standards?
(iii) What shall be your answer in case one of the subsidiary company’s financial
statements do not comply with the Accounting Standards?
(iv) To what extent is the Central Government empowered to exempt a company
from preparing the financial statements in compliance with the Indian
Accounting Standards?
(Module Pg 9.45)
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CHAPTER 1
THE COMPANIES ACT, 2013
ANSWERS
UNIT-2
1.

Yes, (being a fundamental right under the Constitution of India to go for legal
proceedings) the registration of the company can be challenged but it will not in any
way affect or cancel the registration of the company and the Memorandum and
Articles.
Section 10 (1) of the Companies Act, 2013 states that subject to the provisions of
the Act, the Memorandum and Articles shall, when registered, bind the company
and the members thereof, to the same extent as if they respectively had been
signed by the company and by each member, and contained covenants on its and
his part to observe all the provisions of the Memorandum and of the Articles.

2.

In the first instance, Mars Textile India Ltd., should ascertain from the Registrar of
Companies whether the proposed name viz. National Textiles and Industries Ltd. is
available or not. For this purpose, the company should file the prescribed Form
No.INC.24 with the Registrar along with the necessary fees. The Registrar after
examination will inform whether the new name is available or not for registration.
In case the name is available, the company has to pass a special resolution
approving the change of name to National Textiles and Industries Ltd.
Thereafter the approval of the Central Government should be obtained as provided
in Section 13(2)of the Companies Act, 2013. The power of Central Government in
this regard has been delegated to the Registrar of Companies. Thus, the company
has to file an application along with the prescribed filing fee for change of name.
The change of name shall be complete and effective only on the issue of a fresh
certificate of incorporation by the Registrar. The Registrar shall enter the new name
in the Register in place of the former name13(3). The change of name shall not
affect any rights or obligations of the company and it shall not render defective any
legal proceedings by or against it.

3.

As per section 12 of the Act, the registered office of company, the change in
registered office from one town or city to another in the same state, and the
following procedure is to be followed:
a) A special resolution has to be passed in the general meeting of the company.
b) Apply to Regional Director for approval
c)
Regional Director shall communicate within a period of 30 days from the date
of receipt of application
d) The company shall file the confirmation with the Registrar within a period of 60
days of the date of confirmation
e) ROC shall register the same and certify the registration within a period of 30
days from the date of filing of such confirmation.
f)
Form No. MGT.14 shall be filed to the Registrar of Companies within 30 days
of passing the special resolution.
g) Also within 15 days of the change of the registered office, a notice to the
Registrar should be given of the new location of the office in Form No. INC.22.
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4.

The limitation of liability is an essential clause in the Memorandum and on
registration of the company becomes binding on all present and future members.
The present question states that the liability of the members has been increased by
the company without clarifying the mode. The company can act only through its
Board of Directors or through its members. The Board of Directors do not have the
authority to alter the clause; hence it means that the alteration was approved by the
members at a general meeting. However, section 13 of the Act which deals with the
alteration of the Memorandum does not provide for the alteration of its liability
clause. Hence, the liability of members cannot be altered once the company is
formed.
The alteration in the given question is therefore invalid.

5.

Section 5 of the Companies Act, 2013 states that the Articles of a company contain
the regulations for the management of a company. Further section 5 also provides
that the Articles of a company shall contain all matters that are prescribed under the
Act and also such additional matters as may be considered necessary for the
management of the company.
Removal of Law Officer : The Memorandum and Articles of Association of a
company are binding upon company and its members and they are bound to
observe all the provisions of memorandum and articles as if they have signed the
same [Section 10(1)].
However, the company and members are not bound to outsiders in respect of
anything contained in memorandum/articles by which such outsiders have been
given any rights. This is based on the general rule of law that a stranger to a
contract cannot acquire any right under the contract.
In this case, Articles conferred a right on ‘X’, the law officer that he shall not be
removed except on the ground of proved misconduct. In view of the legal position
explained above, ‘X’ cannot enforce the right conferred on him by the articles
against the company. Hence the action taken by the company (i.e. removal of ‘X’
even though he was not guilty of misconduct) is valid.
However, by altering the Articles by a special resolution under section 14 of the Act
and Mr. X can be removed.

UNIT-3
1.

Every company making a public offer shall, before making such offer, make an
application to one or more recognised stock exchange or exchanges and obtain
permission for the securities to be dealt with in such stock exchange or exchanges.
[Section 40].Where a prospectus states that an application has been made, such
prospectus shall also state the name or names of the stock exchange in which the
securities shall be dealt with.
From the above it is clear that not only the company has to apply for listing of the
securities at a recognized stock exchange but also obtain permission thereof before
making the public offer. Hence, under the Companies Act, 2013 by making the offer
of shares before getting the approval from the stock exchanges, it has violated the
provisions of section 40.

2.

Under the Companies (Prospectus and Allotment of Securities) Rules, 2014 the rate
of commission paid or agreed to be paid shall not exceed, in case of shares, five
percent (5%) of the price at which the shares are issued or a rate authorised by the
articles, whichever is less.
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The same rules allow the commission to be paid out of proceeds of the issue or the
profit of the company or both. Therefore, the decision of the Board of Directors to
pay 5% commission to the underwriters is invalid while the decision to pay out of the
proceeds of the share issue is valid.
3.

The company has received 80% of the minimum subscription as stated in the
prospectus. Hence, the allotment is in contravention of section 39(1) of the
Companies Act, 2013 which prohibits a company from making any allotment of
securities until it has received the amount of minimum subscription stated in the
prospectus. Under section 39 (3), it is required to refund the money received (i.e.
80% of the minimum subscription) to the applicants. It has no other option available.
Therefore, in the present case, X is within his rights refuses to accept the allotment
of shares which has been illegally made by the company.

4.

The non disclosure of the fact that dividends were paid out of capital profits is a
concealment of material fact as a company is normally required to distribute
dividend only from trading or revenue profits and under exceptional circumstances
can do so out of capital profits. Hence, a material misrepresentation has been
made. Hence, in the given case the allottee can avoid the contract of allotment of
shares.

5.

Yes, the Director shall be held liable for the false statements in the prospectus
under sections 34 and 35 of the Companies Act, 2013. Section 34 imposes a
criminal punishment on every person who authorises the issue of such prospectus,
and section 35 more particularly includes a director of the company in the imposition
of liability for such mis statements. Therefore, in the present case the director
cannot hide behind the excuse that he had relied on the promoters for making
correct statements in the prospectus.

6.

No, N cannot bring an action for rescission of the contract to buy shares from M on
the ground of mis-statement as under section 37 of the Companies Act, 2013. A suit
may be filed or any other action may be taken under section 34 or section 35 or
section 36 only by any person, group of persons or any association of persons
affected by any misleading statement or the inclusion or omission of any matter in
the prospectus.

7.

Under section 2 (70) of the Companies Act, 2013, “prospectus” means any
document described or issued as a prospectus and includes a red herring
prospectus referred to in section 32 or shelf prospectus referred to in section 31 or
any notice, circular, advertisement or other document inviting offers from the public
for the subscription or purchase of any securities of a body corporate. A prospectus
is a document inviting offers from the public. The prospectus and any statement
therein has no legal binding either on the company or its directors, promoters or
experts to a person who has not purchased securities in response to it. Since X
purchased shares through the stock exchange open market which cannot be said to
have bought shares on the basis of prospectus. X cannot bring action for deceit
against the directors. X will not succeed. It was held in the case of Peek Vs. Gurney
that the above-mentioned remedy by way of damage will not be available to a
person if he has not purchased the shares on the basis of prospectus.
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8.

Section 40 (6) of the Companies Act 2013, provides that a company may pay
commission to any person in connection with the subscription or procurement of
subscription to its securities, whether absolute or conditional, subject to the a
number of conditions which are prescribed under Companies (Prospectus and
Allotment of Securities) Rules, 2014. In relation to the case given, the conditions
applicable under the above Rules are as under:
(a) The payment of such commission shall be authorized in the company’s articles
of association; (b) The commission may be paid out of proceeds of the issue or the
profit of the company or both; (c) The rate of commission paid or agreed to be paid
shall not exceed, in case of shares, five percent (5%) of the price at which the
shares are issued or a rate authorised by the articles, whichever is less, and in case
of debentures, shall not exceed two and a half per cent (2.5 %) of the price at which
the debentures are issued, or as specified in the company’s articles, whichever is
less.
Thus, the Underwriting commission is limited to 5% of issue price in case of shares
and 2.5% in case of debentures. The rates of commission given above are
maximum rates.
In view of the above, the decision of Unique Builders Ltd. to pay underwriting
commission exceeding 2% as prescribed in the Articles is invalid.
The company may pay the underwriting commission in the form of flats as both the
Companies Act and the Rules do not impose any restriction on the mode of
payment though the source has been restricted to either the proceeds of the issue
or profits of the company.

9.

Under the Companies (Prospectus and Allotment of Securities) Rules, 2014 the rate
of commission paid or agreed to be paid shall not exceed, in case of shares, five
percent (5%) of the price at which the shares are issued or a rate authorised by the
articles, whichever is less. In the given problem, the articles of X Ltd. have
prescribed 4% underwriting commission but the directors decided to pay 5%
underwriting commission. Therefore, the decision of the Board of Directors to pay
5% commission to the underwriters is invalid.

UNIT-4
1.

The legal issues in the presented problem in the question is covered under Section
62 of the Companies Act, 2013.
Section 62 of the Companies Act, 2013 provides that if, at any time, a company
having a share capital proposes to increase its subscribed capital by the issue of
further shares, such shares should be offered to the existing equity shareholders of
the company as at the date of the offer, in proportion to the capital paid up on those
shares. The company cannot ignore a section of the existing shareholders and must
offer the shares to the existing equity shareholders in proportion to their holdings.
As per facts of the case, the articles of SV company Ltd. provided that the new
shares should first be offered to the existing shareholders. However, the company
offered new shares to all shareholders excepting VRS Company Ltd., which held its
controlling shares. It was held that SV company Ltd. had no legal authority under
the Companies Act to do so.
Therefore, in the given case, SV Ltd.’s decision not to offer any further shares to
VRS Co. Ltd on the ground that VRS Co. Ltd already held a high percentage of
shareholding in SV Co. Ltd. is not valid for the reason that it is violative of the
provisions of Section 62 as also substantiated by the ruling in the above referred
case.
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2.

Alteration of Capital [Section 61 read with section 13 of the Companies Act,
2013]:Under section 61 a limited company having a share capital may, if authorized
by its Articles, alter its Memorandum in its general meeting as under :
(i) It may increase its authorized share capital by such amount as it thinks
expedient;
(ii) It may consolidate and divide all or any of its share capital of a larger amount
than its existing shares
(iii) Convert all or any of its paid up shares into stock and reconvert that stock into
fully paid shares of any denomination
(iv) Sub-divide the whole or any part of its shares into shares of smaller amount
than is fixed by the Memorandum
(v) Cancel those shares which, at the time of passing of the resolution in that
behalf have not been taken or agreed to be taken by any person, and diminish
the amount of its share capital by the amount of the shares so cancelled.
Further, under section 64 where a company alters its share capital in any of the
above mentioned ways, the company shall file a notice in the prescribed form with
the Registrar within a period of thirty days of such alteration or increase or
redemption, as the case may be, along with an altered memorandum.
Section 13 provides for the procedure to be followed for alteration of the
Memorandum, as under:
a.
A special resolution must be passed to effect the alteration. For this purpose a
Board Meeting must be held to convene a general meeting of the members
and all legal provisions in this behalf followed including the circulation of a
detailed explanatory note on the proposed change alongwith the notice for the
general meeting;
b.
The company must file with the Registrar the special resolution passed by the
company to effect an alteration in the capital clause of the Memorandum;
c.
No alteration to the Memorandum will have effect unless it has been registered
with the Registrar as above.

3.

According to Section 56 of the Companies Act, 2013 every company, unless
prohibited by any provision of law or of any order of court, Tribunal or other
authority, shall deliver the certificates of all shares transferred within a period of one
month from the date of receipt by the company of the instrument of transfer.
Further under section 56 ,where any default is made in complying with the
provisions of section 56 (which deals with transfer and transmission of shares), the
company shall be punishable with fine which shall not be less than twenty- five
thousand rupees but which may extend to five lakh rupees and every officer of the
company who is in default shall be punishable with fine which shall not be less than
ten thousand rupees but which may extend to one lakh rupees
The jurisdiction binding on the company is that of the state in which the registered
office of the company is situated. Hence, in the given case the Delhi court is not
competent to take action in the matter.
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4.

The problem as asked in the question is governed by Section 58 of the Companies
Act, 2013 dealing with the refusal to register transfer and appeal against refusal.
In the present case the company has committed the wrongful act of not sending the
notice of refusal of registering the transfer of shares.
Under section 58, if a public company without sufficient cause refuses to register
the transfer of securities within a period of thirty days from the date on which the
instrument of transfer is delivered to the company, the transferee may, within a
period of sixty days of such refusal or where no intimation has been received from
the company, within ninety days of the delivery of the instrument of transfer, appeal
to the Tribunal.
Section 58 further provides that the Tribunal, while dealing with an appeal made,
may, after hearing the parties, either dismiss the appeal, or by order—
(a) direct that the transfer or transmission shall be registered by the company and
the company shall comply with such order within a period of ten days of the
receipt of the order; or
(b) direct rectification of the register and also direct the company to pay damages,
if any, sustained by any party aggrieved;. In the present case Mr. X can make
an appeal before the tribunal and claim damages.

UNIT-5
1.

A company may, subject to the passing of a resolution in general meeting and
subject to such rules as may be prescribed in consultation with the Reserve Bank of
India, accept deposits from its members on such terms and conditions, including the
provision of security, if any, or for the repayment of such deposits with interest, as
may be agreed upon between the company and its members, subject to the
fulfilment of the following conditions, namely—
a) issuance of a circular to its members including therein a statement showing
the financial position of the company, the credit rating obtained, the total
number of depositors and the amount due towards deposits in respect of any
previous deposits accepted by the company and such other particulars in such
form and in such manner as may be prescribed;
b) filing a copy of the circular along with such statement with the Registrar within
30 days before the date of issue of the circular;
c)
depositing such sum which shall not be less than 20% of the amount of its
deposits maturing during a financial year and the financial year next following,
and kept in a scheduled bank in a separate bank account to be called as
deposit repayment reserve account;
d) certifying that the company has not committed any default in the repayment of
deposits accepted either before or after the commencement of this Act or
payment of interest on such deposits and where a default had occurred, the
company made good the default and a period of five years had lapsed since
the date of making good the default;"; and
e) providing security, if any for the due repayment of the amount of deposit or the
interest thereon including the creation of such charge on the property or
assets of the company :
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2.
3.

4.

2.

Where a company does not secure the deposits or secures such deposits partially,
then, the deposits shall be termed as ‘‘unsecured deposits’’ and shall be so quoted
in every circular, form, advertisement or in any document related to invitation or
acceptance of deposits.
Exception : In case of private company - Points (a) to (e) above shall not apply to
private Companies which accepts from its members monies not exceeding 100%, of
aggregate of the paid up share capital and free reserves, and such company shall
file the details of monies so accepted to the Registrar in such manner as may be
specified.
Repayment of deposit: Every deposit accepted by a company shall be repaid with
interest in accordance with the terms and conditions of the agreement.
Failure on the repayment of deposit: Where a company fails to repay the deposit or
part thereof or any interest thereon, the depositor concerned may apply to the
Tribunal for an order directing the company to pay the sum due or for any loss or
damage incurred by him as a result of such non-payment and for such other orders
as the Tribunal may deem fit.
Application of the amount of deposit repayment reserve account : The deposit
repayment reserve account shall not be used by the company for any purpose other
than repayment of deposits
“Eligible company” means a public company as referred to in section 76, having a
net worth of not less than one hundred crore rupees or a turnover of not less than
five hundred crore rupees and which has obtained the prior consent of the company
in general meeting by means of a special resolution and also filed the said
resolution with the Registrar of Companies before making any invitation to the
Public for acceptance of deposits :
However, an eligible company, which is accepting deposits within the limits
specified under section 180, may accept deposits by means of an ordinary
resolution.
An eligible company shall accept or renew any deposit from its members, if the
amount of such deposit together with the amount of deposits outstanding as on the
date of acceptance or renewal of such deposits from members exceeds ten per
cent. of the aggregate of the Paid-up share capital, free Reserves and securities
premium account of the company.
ABC Limited is having a net worth of 120 crore rupees. Hence, it can fall in the
category of eligible company.
Thus, ABC has to ensure that acceptance deposits from members should not
exceed 10% of the aggregate of the Paid-up share capital, free Reserves and
securities premium account of the company.

UNIT-6
1.

The prescribed particulars of the charge together with the instrument, if any by
which the charge is created or evidenced, or a copy thereof shall be filed with the
Registrar within 30 days after the date of the creation of charge [Section 77 (1)]. In
this case particulars of charge have not been filed within the prescribed period of 30
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days. However, the Registrar is empowered under proviso to section 77 (1) to
extend the period of 30 days by another 300 days on payment of such additional fee
as may be prescribed. Taking advantage of this provision, MNC Limited, should
immediately file the particulars of charge with the Registrar and satisfy the Registrar
that it had sufficient cause, for not filing the particulars of charge within 30 days of
creation of charge. There will be no change in the situation if the charge was
created on 12th February, 2017.
2.

According to section 80 of the Companies Act, 2013, where any charge on any
property or assets of a company or any of its undertakings is registered under
section 77 of the Companies Act, 2013, any person acquiring such property, assets,
undertakings or part thereof or any share or interest therein shall be deemed to
have notice of the charge from the date of such registration. Thus, the section
clarifies that if any person acquires a property, assets or undertaking for which a
charge is already registered, it would be deemed that he has complete knowledge
of charge from the date the charge is registered. Thus, the contention of NRT Ltd. is
correct.

UNIT-7
1.

Since, the minors are not competent to enter into any contract, thus their names
cannot be entered in the register of members. Therefore, Mr. Joe is advised that
while filing MGT – 1 and MGT – 2, the names of the minor can only be entered only
if the details of the guardian are present. Thus, Zoey’s name shall appear in the
register of members of Luxy Hairstyles Private Limited since Mila is a minor.

2.

Joint holders of shares may request the company to enter their names on the
register in a certain order, or execute transfers to have their holding split, with the
result that part of the holding is entered showing the name of one holder and part
showing the name of another. However, the condition of Mr. Taneja that only the
name of his wife should appear in the register as a member cannot be catered to,
although the names can be entered in the order such that the name of his wife
appears first. The reason for this is that the articles of most companies provide that,
in the case of exclusion of the other joint holders, and for this purpose, seniority
shall be determined by the order in which the names stand in the register of
members.

3.

The provisions of the section 89 of the Act, dealing with declaration of beneficial
interest in shares by a person to the company does not apply in a civil suit where
the title of the shares is in a dispute. Where the shares are gifted away, they
become the property of the done. Hence, the provisions relating to declaration of
beneficial interest are not applicable.

4.

The director is incorrect in holding that there no contravention of the provisions of
the Companies Act, 2013. Section 92 states that every company has to file an
annual return with the RoC in Form MGT – 7 within 60 days of date on which annual
general meeting was held or the date when it must have been held. In the above
case, the annual general meeting of Big Fox Private Limited should have been held
by 30th September 2016, but it did not take place. Thus, the company has
contravened the provisions of section 92 of the Companies Act, 2013 and shall be
liable for a penalty as specified in Section 92(5) of the Act.
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5.

If we carefully look into the provisions of section 94 of the Act, it is clear that the
inspection of the records, i.e. registers and indices, and annual return can be done
by members, debenture-holders, other security holders or beneficial owners of the
company. A director cannot make an inspection in to the records of the company,
as per the provisions of this section. Thus, the company secretary was right in
refusing to show the register of members to Himanshu, since he is a director of the
company.

6.

As per section 101 of the Companies Act, 2013 read with the Companies
(Incorporation) Rules, 2014, service shall be deemed to have been effected at the
expiry of 48 hours after it is posted. In case the general meeting is to be held at 3.00
p.m. on the 5th April, 2017, the service of notice shall be deemed to have been duly
effected if it is despatched by post at any time before 3.00 p.m. on 13th March
2017. This will satisfy the requirement of 21 days clear notice as well as the 48
hours for transmission by post.

7.

As per the Companies (Management & Administration) Rules, 2014, the company’s
obligation shall be satisfied when it transmits the e-mail and the company shall not
be held responsible for a failure in transmission beyond its control. Also, if the
member entitled to receive the notice fails to provide or update relevant e-mail
address to the company, or to the depository participant as the case may be, the
company shall not be in default for not delivering notice via e-mail.

8.

As per the provisions of Section 103 of the Companies Act, 2013, the quorum for a
Private Limited Company shall be two members personally present. Thus, the
quorum for the annual general meeting of Dicey Private Limited was complied with
and the company is not in contravention with any of the provisions of the
Companies Act, 2013.

9.

In the above case, while the appropriate quorum was present at the time when the
meeting started as per section 103 of the Companies Act, 2013, the quorum was
not present at the time of deciding Agenda 4 & 5. It has been held that where at the
time of transacting business, the number of members is less than the quorum fixed
for the meeting, the business cannot be transacted and shall be a nullity.

10. Joint shareholders must concur in voting unless the articles provide to the contrary.
The voting in case of joint shareholders is done in the order of seniority, which is
determined on the basis of the order in which their names appear in the register of
members/ shareholders. The joint-holders have a right to instruct the company as to
the order in which their names are to appear in the register.
11. Directors, who are also the shareholders of the company, stand in a fiduciary
relationship with the company in their capacity as directors. However, a director
should vote as a common shareholder would vote in a general meeting, and need
not be influenced by the fact of his being a director.
12. Yes. Notwithstanding that he has no longer any beneficial interest in the shares and
the dividends are payable only to his trustee in bankruptcy, an insolvent shareholder
so long as he remains in the register of the company as a member, is entitled to
exercise his votes which are attributed to his status as member.
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13. It is important to know here that, a member who is voting by way of postal ballot,
has votes in proportion to his share in the paid-up share capital of the company.
And in this regard, he need not use all his votes not does he need to use all his
votes in the same way. Therefore, 4 types of ballots may be received from the
shareholders–

Ballots which contain assents;

Ballots which contain dissents;

Ballots wherein the member has voted partially assenting, partially dissenting
or using not all his shares in any particular way; and

Invalid ballots (due to absence/ mismatch of signature, overwriting, etc)
14. The resolutions are moved separately. However, there is nothing illegal if the
Chairman of the meeting desires that two or more resolutions should be moved
together, unless any member requires that each resolution should be put to vote
separately or unless a poll is demanded in respect of any. The only case where a
resolution should be moved separately is the one which requires that as regards the
appointment of directors at a general meeting of a public or private company, where
two or more directors may not be appointed as directors by a single resolution.
Where notice has been given of several resolutions, each resolution must, be put
separately. However, if the meeting unanimously adopts all the resolutions, this
would not be material.
15. Under Section 118 (5) of the Companies Act, 2013 there shall not be included in the
Minutes of a meeting, any matter which, in the opinion of the Chairman of the
meeting:
(i)
is or could reasonably be regarded as defamatory of any person;
(ii)
is irrelevant or immaterial to the proceeding; or
(iii) is detrimental to the interests of the company;
Further under section 118,the chairman shall exercise absolute discretion in regard
to the inclusion or non-inclusion of any matter in the Minutes on the grounds
specified above.
Hence, in view of the above, the contention of M, a shareholder of PQR Limited is
not valid because the Chairman has absolute discretion on the inclusion or
exclusion of any matter in the minutes for aforesaid reasons.
16. A Proxy is an instrument in writing executed by a shareholder authorizing another
person to attend a meeting and to vote thereat on his behalf and in his absence. As
per, the provisions of Section 105 (1) of the Companies Act, 2013 every
shareholder who is entitled to attend and vote has a statutory right to appoint
another person as his proxy and the proxy need not be a member of the company.
Further, any provision in the articles of association of the company requiring
instrument of proxy to be lodged with the company more than 48 hours before a
meeting shall have effect as if 48 hours had been specified therein. The members
has a right to revoke the proxy's authority by voting himself before the proxy has
voted but once the proxy has voted the member cannot retract his authority.
Where two proxy instruments by the same shareholder are lodged in respect of the
same votes before the expiry of the time for lodging, there the proxies, the second
in time will be counted and where one is lodged before and the other after the expiry
of the date fixed for lodging proxies, the former will be counted.
Thus in case of Member A, the proxy Q (and not Proxy P) will be permitted to vote
on his behalf. However, in the case of Member B, the proxy R (and not Proxy S) will
be permitted to vote as the proxy authorizing S to vote was deposited in less than
48 hours before the meeting.
: 171 :

J.K. SHAH CLASSES

INTER C.A. - LAW

17. Under section 102 (2) (b) of the Companies Act, 2013, in the case of any meeting
other than an Annual General Meeting, all business transacted thereat shall be
deemed to be special business.
Further under section 102 (1) a statement setting out the following material facts
concerning each item of special business to be transacted at a general meeting,
shall be annexed to the notice calling such meeting:
(a) the nature of concern or interest, financial or otherwise, if any, in respect of
each items, of every director and the manager, if any or every other key
managerial personnel and relatives of such persons; and
(b) any other information and facts that may enable members to understand the
meaning, scope and implications of the items of business and to take decision
thereon.
Thus, the objection of the member is valid since the complete details about the
issue of sweat equity should be sent with the notice. The notice is, therefore, not a
valid notice under Section 102 of the Companies Act, 2013.
18. Quorum: In this case the quorum for holding a general meeting is 7 members to be
personally present. For the purpose of quorum, only those members are counted
who are entitled to vote on resolution proposed to be passed in the meeting.
Again, only members present in person and not by proxy are to be counted. Hence,
proxies whether they are members or not will have to be excluded for the purposes
of quorum.
If a company is a member of another company, it may authorize a person by
resolution to act as its representative at a meeting of the latter company, then such
a person shall be deemed to be a member present in person and counted for the
purpose of quorum Where two or more companies which are members of another
company, appoint a single person as their representative then each such company
will be counted as quorum at a meeting of the latter company.
Further the President of India or Governor of a State, if he is a member of a
company, may appoint such a person as he thinks fit, to act as his representative at
any meeting of the company. A person so appointed shall be deemed to be a
member of such a company and thus considered as member personally present.
In view of the above there are only three members personally present. ‘A’ will be
included for the purpose of quorum. B & C have to be excluded for the purpose of
quorum because they represent the preference shares and since the agenda being
the appointment of Managing Director, their rights cannot be said to be directly
affected and therefore, they shall not have voting rights. D will have two votes for
the purpose of quorum as he represents two companies ‘ Y Ltd.’ and ‘Z Ltd.’ E, F, G
and H are not to be included as they are not members but representing as proxies
for the members.
Thus, it can be said that the requirements of quorum has not been met and it shall
not constitute a valid quorum for the meeting.
19. Under section 105 (8) of the Companies Act, 2013 every member entitled to vote at
a meeting of the company, or on any resolution to be moved thereat, shall be
entitled during the period beginning twenty-four hours before the time fixed for the
commencement of the meeting and ending with the conclusion of the meeting, to
inspect the proxies lodged, at any time during the business hours of the company,
provided not less than three days’ notice in writing of the intention so to inspect is
given to the company.
In the given case, S has given proper notice. However, such inspection can be
undertaken only during the period beginning 24 hours before the time fixed for the
commencement of the meeting and ending with the conclusion of the meeting. So,
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S can undertake the inspection only during the above mentioned period and not two
days prior to the meeting.
20. Quorum: Quorum means the minimum number of members who must be present in
order to constitute a meeting and transact business thereat. Thus, quorum
represents the number of members on whose presence the meeting of a company
can commence its deliberations. Section 103 of the Companies Act, 2013 provides
the law with respect to the quorum for the meetings. The said section provides that
where the Articles of the company do not provide for a larger number, there the
quorum shall depend on number of members as on date of a meeting. In case of a
public company:
(i) five members personally present if the number of members as on the date of
meeting is not more than one hundred;
(ii) fifteen members personally present if the number of members as on the date
of meeting is more than one thousand but up to five thousand;
iii) thirty members personally present if the number of members as on the date of
the meeting exceeds five thousand; shall be the quorum for a meeting of the
company. Consequences of no Quorum: If the quorum is not present within
half-an-hour from the time appointed for holding a meeting of the company –
(a) The meeting shall stand adjourned to the same day in the next week at
the same time and place, or
(b) To such other date and such other time and place as the Board may
determine; or
(c) The meeting, if called by requisitions (under section 100), shall stand
cancelled.
In the instant case, KMP Limited is a public company with total number of
2750 members, hence atleast 15 members should have been personally
present in order to constitute a valid quorum for the Annual General Meeting.
Thus, the meeting shall automatically stand adjourned to the same day in the
next week at the same time and place, if the quorum is not present within half
–an- hour from the time appointed for holding a meeting of the company.
Further, the Board of Directors may decide for such other date and such other
time and place, which they may deem fit. Section 103 of the said Act itself
provides for automatic adjournment of the meeting to the same day in the next
week at the same time and place, rather the Chairman obviating to take a
decision on the matter of the meeting. The question of validity of Chairman’s
decision does not arise.

UNIT-8
1.

In the given case, the company has made adequate profits for the current year.
However, it can declare dividend out of accumulated profits. Hence, the company
can declare a dividend of 20% provided it has the required residual reserve (after
such payment) of 15% of its paid up capital and free reserves as appearing it its
latest audited financial statement. The company should have the dividend
recommended by the Board and put up for the approval of the members at the
Annual General Meeting as the authority to declare dividend lies with the members
of the company.

2.

Interim dividend shall not be declared at a rate higher than the average dividends
declared by the company during the immediately preceding three financial years
[i.e. (8+10+12)/3 =30/3=10%]. Therefore, decision of Board of Directors to declare
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12% of the interim dividend for the current financial year is not tenable. They can
declare a maximum 10% interim dividend.
3.

According to section 123(5), dividend shall be payable only to the registered
shareholder of the share or to his order or to his banker. Facts in the given case
state that Mr. Ninja, the holder of equity shares transferred the shares to Mr. Raj
whose name has been registered on 20th May 2016. Since, he became the
registered shareholder before the declaration of the dividend in the Annual general
meeting of the company held on 20th September 2016, so, Mr. Raj will be entitled to
the dividend.

4.

Section 127 of the Companies Act, 2013 lays down the penalty for non - payment of
dividend within the prescribed time period. Under section 127 where a dividend has
been declared by a company but has not been paid or the warrant in respect thereof
has not been posted within 30days from the date of declaration to any shareholder
entitled to the payment of the dividend:
(a) every director of the company shall, if he is knowingly a party to the default, be
punishable with imprisonment which may extend to two years and with fine
which shall not be less than one thousand rupees for every day during which
such default continues; and
(b) the company shall be liable to pay simple interest at the rate of eighteen per
cent. per annum during the period for which such default continues. Therefore,
in the given case Mr Ranjan will not succeed in his claim for 20% interest as
the limit under section 127 is 18% per annum.

5.

According to section 124 of the Companies Act, 2013, where a dividend has been
declared by a company but has not been paid or claimed within 30 days from the
date of the declaration to any shareholder entitled to the payment of the
dividend,the company shall, within 7 days from the date of expiry of the said period
of 30 days, transfer the total amount of dividend which remains unpaid or unclaimed
to a special account to be opened by the company in that behalf in any scheduled
bank to be called the Unpaid Dividend Account.
Further, according to section 127 of the Companies Act, 2013, where a dividend
has been declared by a company but has not been paid or the warrant in respect
thereof has not been posted within 30 days from the date of declaration to any
shareholder entitled to the payment of the dividend, every director of the company
shall, if he is knowingly a party to the default, is liable for the punishment under the
said section. In the present case, the Board of Directors of XYZ Company Limited at
its meeting declared a dividend on its paid-up equity share capital which was later
on approved by the company’s Annual General Meeting. In the meantime the
directors at another meeting of the Board decided by passing a resolution to divert
the total dividend to be paid to shareholders for purchase of investment for the
company. As a result dividend was paid to shareholders after 45 days.
(i) 1.
Since, declared dividend has not been paid or claimed within 30 days
from the date of the declaration to any shareholder entitled to the
payment of the dividend, the company shall, within 7 days from the date
of expiry of the said period of 30 days, transfer the total amount of
dividend which remains unpaid or unclaimed to a special account to be
opened by the company in that behalf in any scheduled bank to be called
the Unpaid Dividend Account.
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2.

The Board of Directors of XYZ Company Limited is in violation of section
127 of the Companies Act, 2013 as it failed to pay dividend to
shareholders within 30 days due to their decision to divert the total
dividend to be paid to shareholders for purchase of investment for the
company.
Consequences: The following are the consequences for the violation of above
provisions:
(a) Every director of the company shall, if he is knowingly a party to the
default, be punishable with imprisonment which may extend to two years
and shall also be liable for a fine which shall not be less than one
thousand rupees for every day during which such default continues.
(b) The company shall also be liable to pay simple interest at the rate of 18%
p.a. during the period for which such default continues.
(ii) If the amount of dividend to a shareholder is adjusted by the company against
certain dues to the company from the shareholder, then failure to pay dividend
within 30 days shall not be deemed to be an offence under Proviso to section
127 of the Companies Act, 2013.
6.

Section 123(6) of the Companies Act, 2013, specifically provides that a company
which fails to comply with the provisions of section 73 (Prohibition of acceptance of
deposits from public) and section 74 (Repayment of deposits, etc., accepted before
the commencement of this Act) shall not, so long as such failure continues, declare
any dividend on its equity shares. In the given instance, the Board of Directors of
ABC Limited proposes to declare dividend at the rate of 20% to the equity
shareholders, in spite of the fact that the company has defaulted in repayment of
public deposits accepted before the commencement of the Companies Act, 2013.
So according to the above provision, declaration of dividend by the ABC Limited is
not valid.

7.

(i)

(ii)

Section 127 of the Companies Act, 2013 provides for punishment for failure to
distribute dividend on time. One of such situations is where a shareholder has
given directions to the company regarding the payment of the dividend and
those directions cannot be complied with and the same has not been
communicated to her. In the given situation, the company has failed to
communicate to the shareholder Mrs. Sheela about non-compliance of her
direction regarding payment of dividend. Hence, the penal provisions under
section 127 will be applicable.
Section 127, inter-alia, provides that no offence shall be deemed to have been
committed where the dividend could not be paid by reason of operation of law.
In the present circumstance, the dividend could not be paid because it was not
allowed to be paid by the court until the matter was resolved about
succession. Hence, there will not be any liability on the company and its
Directors etc.

UNIT-9
1.

Section 129 of the Companies Act, 2013 provides that at every annual general
meeting of a company, the Board of Directors of the company shall lay before such
meeting financial statements for the financial year.
Further section 134 provides that signed copy of every financial statement, including
consolidated financial statement, if any, shall be issued, circulated or published
along with a copy each of :
(a) any notes annexed to or forming part of such financial statement;
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(b)
(c)

the auditor’s report; and
the Board’s report. It, therefore, follows that unaudited accounts cannot be
sent to members or unaudited accounts cannot be filed with the Registrar of
Companies. So such an act of ABC Ltd, is not tenable.

2.

As per section 134, the financial statements of the company shall be signed by the
chairperson of the company where he is authorised by the Board; or two directors
out of which one shall be managing director and other the Chief Executive Officer, if
he is a director in the company, the Chief Financial Officer; and the company
secretary of the company, wherever they are appointed.
Therefore, if the financial statements are being prepared for the last 5 years in the
current year, the current directors can sign the financial statements for the last 5
years. However, company can approach the Tribunal for compounding of offences
for not holding the AGM’s for the past 5 years and for non-filing of the financial
statement for such periods.

3.

In terms of Section 135 of the Companies Act, 2013, the Board of every company to
which section 135 is applicable, shall ensure that the company spends, in every
Financial year at least 2 per cent of average net profits of the company made during
the three immediately preceding financial years, in pursuance of its CSR policy.
There is no provision for carry forward of excess expenditure to the next year(s).
The words used in the section are ‘at least’. Therefore, any expenditure over 2%
would be considered as voluntary higher spending.

4.

In the present case though Annual General Meeting was not held, it ought to be
held by 30th September, 2016 under sections 96 of the Companies Act, 2013.
Therefore, under the provisions of section 137 the financial statements along with
the documents required to be attached under this Act, duly signed along with the
statement of facts and reasons for not holding the annual general meeting shall be
filed with the Registrar within thirty days of the last date before which the annual
general meeting should have been held i.e. by 30th October 2016 along with such
fees or additional fees as may be prescribed.

5.

The following class of companies shall file their financial statement in XBRL
(extensible Business Reporting Language) mode and by using the XBRL taxonomy:
(i) all companies listed with any stock exchange(s) in India and their Indian
subsidiaries; or
(ii) all companies having paid up capital of rupees 5 crores or above;
(iii) all companies having turnover of rupees 100 crores or above; or
(iv) all companies which were covered under the Companies (Filing of Documents
and Forms in Extensible Business Reporting Language) Rules, 2011.
However, Banking Companies, Insurance Companies, Power Companies and NonBanking Financial Companies (NBFCs) and housing finance companies need not
file financial statements under this rule. ABC Ltd is required to file its financial
statement in XBRL mode.
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6.

According to section 128 of the Companies Act, 2013, every company is required to
prepare and keep the books of accounts and other relevant books and papers and
financial statement for every financial year which give a true and fair view of the
state of the affairs of the company, including that of its branch office or offices, if
any, and explain the transactions effected both at the registered office and its
branches and such books shall be kept on accrual basis and according to the
double entry system of accounting.
Section 128 further provides that all or any of the books of account aforesaid and
other relevant papers may be kept at such other place in India as the Board of
Directors may decide and where such a decision is taken, the company shall, within
seven days thereof, file with the Registrar a notice in writing giving the full address
of that other place. Further company may keep such books of accounts or other
relevant papers in electronic mode as per the Rule 3 of the Companies (Accounts)
Rules, 2014.
Therefore, the Board of Bharat Ltd. is empowered to keep its books of account at its
corporate office in Mumbai by following the above procedure.

7.

Under section 134 of the Companies Act, 2013 the financial statement, including
consolidated financial statement, if any, shall be approved by the Board of Directors
before they are signed on behalf of the Board by at least :
(a) The chairperson of the company where he is authorised by the Board; or
(b) Two directors out of which one shall be managing director and the Chief
Executive Officer, if he is a director in the company, and
(c) the Chief Financial Officer and the company secretary of the company,
wherever they are appointed.
In the instant case, the Balance Sheet and Profit and Loss Account have been
signed by Mr. Ghanshyam and Mr. Hyder, the directors. In view of Section 134(1) of
the Companies Act, 2013, Mr. Indersen, the Managing Director should be one of the
two signing directors. Since the company has also employed a full time Secretary,
he should also sign the Balance Sheet and Profit and Loss Account.

8.

Inspection of Books of Accounts of the Company (Section 128 of the Companies
Act, 2013)— Mr. Bhagvath has no right to carry out an inspection of the books of
accounts of the company despite the fact that he holds 76% of the equity shares of
M/s Renowned Company Ltd.
According to sections 128 and 206 of the Companies Act, 2013, following persons
have the right to carry out the inspection of the books of accounts of the company.
(i) Directors of the Company
(ii) Registrar of Companies
(iii) Such officer of Government as may be authorised by the Central Government
in this behalf.
(iv) Such officers of SEBI as may be authorised by SEBI.
Since Mr. Bhagvath does not fall in any of above mentioned categories, he is not
eligible to carry out the inspection. [Note : According to Table F of the Schedule I of
the Companies Act, 2013, a member shall have right of inspecting any account or
book or document of the company only if conferred by law or authorized by the
Board or by the company in general meeting]
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In accordance with the provisions of the Companies Act, 2013, as contained under
section 134, the financial statements, including consolidated financial statement, if
any, shall be approved by the Board of Directors before they are signed on behalf of
the Board by at least :
(1) The Chairperson of the company where he is authorized by the Board; or
(2) Two directors out of which one shall be the managing director and
(3) The other Chief Executive Officer, if he is a director in the company
(4) The Chief Financial Officer and the Company Secretary of the company,
wherever they are appointed. In case of a One Person Company, the financial
statements shall be signed by only one director, for submission to the auditor
for his report thereon. The Board’s report and annexures thereto shall be
signed by its Chairperson of the company, if he is authorized by the Board and
where he is not so authorized, shall be signed by at least two directors one of
whom shall be a managing director or by the director where there is one
director.
In the given case, the Balance Sheet and Profit & Loss Account have been signed
by Mr. X and Mr. Y, the directors. In view of the provisions of Section 134, the
Managing Director Mr. D should be one of the two signatories. Since the company
has also employed a full time Secretary, he should also sign the Balance Sheet and
Profit & Loss Account.
Therefore, authentication done by two directors is not valid. (ii) In case of OPC, the
financial statements should be signed by one director and hence, the authentication
is in order.
10. In accordance with the provisions of the Companies Act, 2013, as contained under
section 129: Where a company has one or more subsidiaries, it shall, in addition to
its own financial statements prepare a consolidated financial statement of the
company and of all the subsidiaries in the same form and manner as that of its own.
The consolidated financial statements shall also be laid before the AGM of the
company along with the laying of its own financial statement. The company shall
also attach along with its financial statement, a separate statement containing the
salient features of the financial statement of its subsidiaries in Form AOC-1. For the
purpose of consolidated financial statements, ‘subsidiaries’ shall include associate
company and joint venture.
According to Companies (Accounts) Rules, 2014, the consolidation of financial
statements of the company shall be made in accordance with the provisions of
Schedule III to the Act and the applicable accounting standards. However, for a
company which is not required to prepare consolidated financial statements under
the Accounting Standards, it shall be sufficient if the company complies with
provisions of consolidated financial statements provided in Schedule III to the Act.
The provisions applicable to the preparation, adoption and audit of the financial
statements of a holding company shall, mutatis mutandis, also apply to the
consolidated financial statements.
If the financial statements of a company do not comply with the accounting
standards, the company shall disclose in its financial statements the following viz.
(a) The deviation from the accounting standards,
(b) The reasons for such deviation, and
(c) The financial effects, if any, arising out of such deviation.
The Central Government may, on its own or on any application by a class or
classes of companies, by notification, exempt any class or classes of companies
from complying with any of the requirements of this Section or the rules made there
under, if it is considered necessary to grant such exemption in the public interest.
Any such exemption may be granted either unconditionally or subject to such
conditions as may be specified in the notification.
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CHAPTER 1
THE INDIAN CONTRACT ACT, 1872
PART A : THEORY
UNIT 1 : BACKGROUND
UNIT 1 : CONTRACT OF INDEMNITY AND GUARANTEE
INDEMNITY















A contract, by which one party promises to save the other from loss caused to
him by the conduct of the promisor himself or by the conduct of any other person,
is called a contract of indemnity (Section 124).
However, the above definition of indemnity restricts the scope of contracts of
indemnity in as much as it covers only the loss caused:
(i) By the conduct of the promisor himself, or
(ii) By the conduct of any other person.
Thus, loss occasioned by the conduct of the promise, or accident, or an act of God
is not covered.
A contract of Fire Insurance or Marine Insurance is always a contract of
indemnity. But there is no contract of indemnity in case of contract of Life
Insurance.
The person who promises to make good the loss is called ‘indemnifier' and
the person whose loss is to be made good is called the 'indemnified' or
'indemnity-holder.
Example: A contracts to indemnify B against the consequences of any
proceedings which C may take against B in respect of a certain sum of Rs.200.
This is a contract of indemnity. A is the indemnifier (promisor) and B is the
indemnified (promisee).
To indemnify means to compensate or make good the loss. The contract of
indemnity is entered into with the object of protecting the promisee against
anticipated losses.
A contract of indemnity like any other contract may be express or implied.
It is a contingent contract.
A contract of indemnity is like any other contract and must, therefore, fulfil all the
essentials of a valid contract, e.g., consideration, free consent, competency of
parties, lawful object, etc.
Indemnifier cannot sue third person unless there is an assignment in his favour.
Rights of indemnity holder (Section 125):
An indemnity holder acting within the scope of his authority is entitled to the
following rights:
(a) Right to recover damages
He is entitled to recover all damages which he might have been compelled
to pay in any suit in respect of any matter covered by the contract.
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(b)

(c)

Right to recover costs
He is entitled to recover from the indemnifier all costs incidental to the
institution and defending of the suit.
Right to recover sums paid under compromise
He is entitled to recover from the indemnifier, all the amounts which he had
paid under the terms of the compromise of such suit . However, the
compromise must not be against the directions of the indemnifier. It must be
prudent and authorised by the indemnifier
It may be understood that the rights contemplated under section 125 are not
exhaustive. The indemnity holder/ indemnified has other rights besides those
mentioned above. If he has incurred a liability and that liability is absolute, he
is entitled to call upon his indemnifier to save him from the liability and to pay
it off.

Please note that the Indian Contract Act is silent about the rights which the
Indemnifier has on carrying out his promise to indemnify. But they are similar to
the rights of a surety under section 141 of the Indian Contract Act.

GUARANTEE
•

MEANING (Section 126)

‘A contract of guarantee’ is a contract to perform the promise, or discharge
the liability, of a third person in case of his default.

The person who gives the guarantee is called the ‘surety’, the person in
respect of whose default the guarantee is given is called ‘principal debtor’,
and the person to whom the guarantee is given is called ‘creditor’.

From the above definition, it is clear that in a contract of guarantee there
are, in effect three contracts
(i) A principal contract between the principal debtor and the creditor
(ii) A secondary contract between the creditor ad the surety.
(iii) A implied contract between the surety and the principal debtor whereby
principal debtor is under an obligation to indemnify the surety; if the
surety is made to pay or perform.

A guarantee may be either oral or written.

E.g. : Where S requests C to lend 5,000 to P and guarantee that P will repay
the amount within the agreed and time and that on P failing to do so, he will
himself pay C, there is a contract of guarantee.

•

CONSIDERATION FOR GUARANTEE (Section 127) :

As per Section 127 of the Act, no actual consideration is required for contract
of guarantee. In other words, "anything done, or any promise made, for the
benefit of the principal debtor, may be a sufficient consideration to the surety
for giving the guarantee."

Example: B requests A to sell and deliver to him goods on credit. A agrees
to do so, provided C will guarantee the payment of the price of the goods. C
promises to guarantee the payment in consideration of A's promise to
deliver the goods. This is a sufficient consideration for C's promise.
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•

•

ESSENTIALS OF A VALID GUARANTEE
1.
Existence of a principal debt.
2.

Benefit to principal debtor is sufficient consideration, but past consideration is
no consideration for a contract of guarantee.

3.

Consent of surety should not be obtained by misrepresentation or
concealment of a material fact.

4.
5.

Can be oral or written.
Surety can proceeded against without proceeding against the principal debtor
first.

6.

If the co-surety does not join, the contract of guarantee is not valid.

NATURE OF SURETY'S LIABILITY (Section 128)
The liability of the surety is co-extensive with that of the principal debtor unless it
is otherwise provided by the contract.
Analysis:
(i)

The term "co-extensive with that of principal debtor" means that the surety is
liable for what the principal debtor is liable.

(ii)

The liability of a surety arises only on default by the principal debtor. But as
soon as the principal debtor defaults, the liability of the surety begins and
runs co-extensive with the liability of the principal debtor, in the sense that
the surety will be liable for all those sums for which the principal debtor is
liable. Liability of surety is of secondary nature as he is liable only on default
of principal debtor and his liability arises immediately on the default by the
principal debtor
Where a debtor cannot be held liable on account of any defect in the
document, the liability of the surety also ceases.

(iii)

(iv) Surety's liability continues even if the principal debtor has not been sued or is
omitted from being sued. In other words, a creditor may choose to proceed
against a surety first, unless there is an agreement to the contrary.
KINDS OF GUARANTEE

•
Specific guarantee
a.

Continuing guarantee

Specific guarantee
When a guarantee is given in respect of a single debt or specific transaction
and is to come to an end when the guaranteed debt is paid or the promise is
duly performed, it is called a specific guarantee.
A specific guarantee once given is irrevocable. Even the death of a surely
does not result in revocation or termination of guarantee. Surety's legal
successors shall continue to remain liable up to the value of the assets
inherited by them.
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b:

Continuing guarantee(Section 129)
A guarantee which extends to a series of transactions is called a continuing
guarantee.
E.g.: A guarantees payment to B, a spice dealer, to the amount Rs.25000
for any spice he may supply to C. B supplies C with spice the value of
Rs.25000, and C pays B for it. Afterwards, B supplies spice to the value of
Rs.5000. C fails to pay B. The guarantee given by A was a continuing
guarantee and accordingly he is liable B to the extent of 5000. A guarantee
regarding the conduct another is a continuing guarantee.

A continuing guarantee can be revoked as to future transactions in the
following manner:
(1) By Notice to the creditor (Section 130): A continuing guarantee may at
any time be revoked by the surety, as to future transactions, by notice to the
creditor.
For example, A guarantees payment to B, a trader, for goods sold to C up to
10,000 for one year. B supplies goods to C for 4000 in the first three
months. A revokes his guarantee. Here A shall not be liable for any goods
supplied to C after his revocation, but A is liable to B for 4,000 on default of
C.
(2) By death of surety (Section 131): The death of the surety operates in the
absence of any contract to the contrary, as to revocation of a continuing
guarantee so for as regards future transactions.
The estate of deceased surety is, however, liable for those transactions
which had already taken place during the lifetime of the deceased. Surety's
estate will not be liable for the transactions taking place after the death of
surety even if the creditor had no knowledge of surety's death
•

DISCHARGE OF SURETY
A surety is said to be discharged when his liability comes to an end. A surety
may be discharged from his liability by the conduct of the creditor in the following
cases:
(1) By variance in terms of contract (Section 133) : Where there is any
variance in the terms of contract between the principal debtor and creditor
without surety's consent, it would discharge the surety in respect of all
transactions taking place subsequent to such variance.
Example: A becomes surety to C for B's conduct as a manager in C's bank.
Afterwards, B and C contract, without A's consent, that B's salary shall be
raised, and that he shall become liable for one-fourth of the losses on
overdrafts. B allows a customer to overdraw, and the bank loses a sum of
money. A is discharged from his surety ship by the variance made without his
consent, and is not liable to make good this loss.
(2) By release or discharge of principal debtor (Section 134): The surety is
discharged by any contract between the creditor and the principal debtor; by
which the principal debtor is released, or by any act or omission of the
creditor, the legal consequence of which is the discharge of the principal
debtor.
Example: A contracts with B for a fixed price to build a house for B within a
stipulated time, B supplying the necessary timber. C guarantees A’s
performance of the contract. B omits to supply the timber. C is discharged
from his surety ship.
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•

(3)

Discharge of surety when creditor compounds with, gives time to, or
agrees not to sue, principal debtor (Sector 135) : A contract between the
creditor and the principal debtor, by which the creditor makes a composition
with, or promises to give time to, or not to sue, the principal debtor,
discharges the surety, unless the surety assents to such contract.

(4)

Discharge of surety by creditor's act or omission impairing surety's
eventual remedy [Section 139]: If the creditor does any act which is
inconsistent with the rights of the surety, or omits to do any act which his duty
to the surety requires him to do, and the eventual remedy of the surety
himself against the principal debtor is thereby impaired, the surety is
discharged.
Example: A puts M as apprentice to B, and gives a guarantee to B for M's
fidelity. B promises on his part that he will, at least once a month, see that M
make up the cash. B omits to see this done as promised, and M embezzles.
A is not liable to B on his guarantee.

NON-DISCHARGE OF SURETY
The surety is not discharged in the following cases:
(1)

Surety not discharged when agreement made with third person to give
time to principal debtor (Section 136): Where a contract to give time to the
principal debtor is made by the creditor with a third person, and not with the
principal debtor, the surety is not discharged.

(2)

Creditor's forbearance to sue does not discharge surety (Section 137):
Mere forbearance on the part of the creditor to sue the principal debtor or to
enforce any other remedy against him does not in the absence of any
provision in the guarantee to the contrary, discharge the surety.
Example: B owes to C a debt guaranteed by A. The debt becomes payable.
C does not sue B for a year after the debt has become payable. A is not
discharged from his surety ship.

(3)

Discharge of co-surety (Section 138): Where there are co-sureties, a
release by the creditor of one of them does not discharge the other; neither
does it free the surety so released from his responsibility to the other
sureties.

RIGHTS OF SURETY

•
Rights against the
Principal Debtor
A.

Rights against the
Creditor

Rights against the Principal Debtor
(a)

Rights of subrogation [Section 140]: Where, a guaranteed debt has
become due, or default of the principal debtor to perform a guaranteed
duty has taken place, the surety, upon payment or performance of all
that he is liable for, is invested with all the rights which the creditor had
against the principal debtor. This right is known as right of subrogation.
It means that on payment of the guaranteed debt, or performance of the
guaranteed duty, the surety steps into the shoes of the creditor.
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(b)

B.

Implied promise to indemnify surety [Section 145]: In every contract
of guarantee there is an implied promise by the principal debtor to
indemnify the surety. The surety is entitled to recover from the principal
debtor whatever sum he has rightfully paid under the guarantee, but no
sums which he has paid wrongfully.
Example 1: B is indebted to C, and A is surety for the debt. C demands
payment from A, and on his refusal sues him for the amount. A defends
the suit, having reasonable grounds for doing so, but is compelled to
pay the amount of the debt with costs. He can recover from B the
amount paid by him for costs, as well as the principal debt.

Rights against the Creditor
(a) Surety's right to benefit of creditor's securities [Section 141]: A
surety is entitled to the benefit of every security which the creditor has
against the principal debtor at the time when the contract of surety ship
is entered into, whether the surety knows of the existence of such
security or not; and, if the creditor loses, or, without the consent of the
surety, parts with such security, the surety is discharged to the extent of
the value of the security.
Example 1 : C advances to B, his tenant, 2,00,000 rupees on the
guarantee of A. C has also a further security for the 2,00,000 rupees by
a mortgage of B's furniture. C cancels the mortgage. B becomes
insolvent, and C sues A on his guarantee. A is discharged from liability
to the amount of the value of the furniture.

•

INVALID GUARANTEE [ SEC 142 to 144 ]
(a) Guarantee obtained by misrepresentation invalid [Section 142]:
Any guarantee which has been obtained by means of misrepresentation
made by the creditor, or with his knowledge and assent, concerning a
material part of the transaction, is invalid.
(b) Guarantee obtained by concealment invalid [Section 143] :
Any guarantee which the creditor has obtained by means of keeping silence
as to material circumstances is invalid.
(c) Guarantee on contract that creditor shall not act on it until co-surety
joins (Section 144): Where a person gives a guarantee upon a contract that
the creditor shall not act upon it until another person has joined in it as cosurety, the guarantee is not valid if that other person does not join.

•

CONTRIBUTION OF CO-SURETIES
When a debt is guaranteed by two or more sureties they are called as to cosureties. They are liable to contribute as agreed towards the payment of the
guaranteed debt.
The following are the rules:(1) Co- sureties liable to contribute equally. [Sec 146]: Where there are two
or more co sureties for the same debt or duty and the Principal debtor
makes a default, the co-sureties in absence of any contract to contrary are
liable to contribute equally to the extent of default. This principle applies,
whether the liability arises under the same or diff contracts, with or without
the knowledge of each other.
E.g. : S1, S2, S3 are co-sureties to C for a sum of Rs.3000 lent to P. P
makes a default and S1, S2, S3 are liable amongst themselves to contribute
Rs.1000 each.
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(2)

(3)

(4)

Liability of co-sureties, bound in different sums: [Sec 147]: Where the
co-sureties have agreed to guarantee different sums , they have to
contribute in the agreed ratio.
Sureties’ liability towards other co-sureties [Sec 138]: Creditor may sue
any one of the co-sureties or he may release any of the co-sureties from the
liability. However this does not free the surety so released from his liability
towards the other co-sureties.
Mutual agreement between co-sureties [Section 132]: Any
understanding/mutual agreement between debtors interse that one of them
only shall be liable as a surety will not affected the rights of the creditor in
any way even if the creditor knew the arrangement between the debtors.

DISTINCTION BETWEEN INDEMNITY AND GUARANTEE
Point of distinction
Number of parties/
Parties to the contract

Contract of Indemnity
There are only two parties
namely the indemnifier
[promisor] and the indemnified
[promisee]

Contract of Guarantee
There are three parties creditor,
principal debtor and surety.

Nature of liability

The liability of the indemnifier
is primary and independent

Time of liability

The liability of the indemnifier
arises only on the happening
of a contingency.

The liability of the surety is
secondary as the primary
liability is that of the principal
debtor.
Liability is already in existence
but specifically crystallizes
when principal debtor fails.

Time to Act

The indemnifier need not
necessarily act at the request
of indemnified
Right to sue third party Indemnifier cannot sue a third
party for loss in his own name
as there is no privity of contract.
Such a right would arise only if
there is an assignment in his
favour.

Surety must act by extending
guarantee at the request of
debtor
Surety can
proceed
against principal debtor in his
own right because he gets all
the right of a creditor after
discharging the debts.

Purpose

Reimbursement of loss

For the security of the creditor

Competency to
contract

All parties must be competent
to contract

Number of Contracts

In the case of a contract of
guarantee, where a minor is a
principal debtor, the contract is
still valid.
Only one original and
There are 3 contracts made
independent contract between betweenindemnifier and indemnified. • Creditor and principal debtor
• Creditor and Surety
• Surety and Principal debtor
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UNIT 2 : BAILMENT AND PLEDGE
BAILMENT
•

•

Meaning and Characteristics of Bailment

Meaning: Bailment is defined under Section 148 as "A contract whereby
goods are delivered by one person to another for some purpose, that the
goods shall, when the purpose is over be returned or disposed off according
to directions of the person delivering the goods."


The person delivering the goods is called the "bailor". The person to whom
they are delivered is called the "bailee".



Essential elements of bailment:
(1) Contract: Bailment is based upon a contract and therefore absolutely
enforceable, in the court of law. The Contract may be expressed or
implied. No consideration is necessary to create valid contract of
bailment.
(2) Movable property: Contract of bailment pertains to goods only. Goods
means and includes any movable property. Bailment is only for
moveable goods and never for immovable goods or money. Thus letting
out immovable property is not a contract of bailment.
(3) Ownership: In a contract of bailment, ownership of the goods always
remains with the bailor and is never transferred to the bailee.
(4) Possession: In bailment both custody and possession must change
but not the ownership. But where a person is in custody without
possession he does not became a bailee. For example servants of a
master who are in custody of goods of the master do not become
bailees. Possession and custody do not however mean physical
delivery of goods. Constructive or symbolic delivery could also create a
bailor and bailee relationship. This arises in situations where the bailee
is already in possession of goods but agrees to be a bailee through a
contract. Deposit of money in a bank is not bailment since the
money returned by the bank would not be identical currency
notes. Similarly depositing ornaments in a bank locker is not
bailment, because ornaments are kept in a locker whose key are
still with the owner and not with the bank. The ornaments are in
possession of the owner though kept in a locker at the bank.
(5) Same goods: The goods under bailment must be returned in specie
i.e. the same goods must be delivered and not similar goods. Similar
goods may be of a higher or a lower value, still it would not be
considered enough to end the contract of bailment.

FORMS OF BAILMENT
(1) Delivery of goods by one person to another to be held for the bailor's purpose.
(2) Gratuitous bailment: Where neither the bailor nor the bailee gets any
remuneration. For example A lends his book to his friend.
(3) Hiring of goods.
(4) Delivering goods to a creditor to serve as security for a loan.
(5) Delivering goods for repair with or without remuneration.
(6) Delivering goods for carriage.
(7) Finder of Goods.

: 186 :

J.K. SHAH CLASSES
•

DUTIES AND RIGHTS OF BAILOR

Duties of Bailor:
1) To disclose the faults [Section 150]: It is the duty of the bailor to
disclose the known faults about the goods bailed, If he does not make
such disclosure, he shall be responsible for any damage caused 7 from
such faults. When the goods are given on hire, the bailor is liable not
only for the known faults but also for the unknown faults.
2) Example: A hires a carriage of B. The carriage is unsafe, though B is
not aware of it, and A is injured. B is responsible to A for the injury.
3)

4)

5)
6)

7)

8)



INTER C.A. - LAW

To bear extra-ordinary expenses [Section 158]: The bailee is bound
to bear ordinary expenses of bailment, but not the extra-ordinary
expenses. The extra-ordinary expenses have to be borne by the bailor
only. Where in case of a gratuitous bailment which is meant for the
benefit of the bailor, the bailor is liable not only for the extra-ordinary
expenses but also for ordinary expenses.
Bailor's responsibility to bailee [Section 164] : The bailor is
responsible to the bailee for any loss which the bailee may sustain by
reason that the bailor was not entitled to make the bailment, or to
receive back the goods or to give directions, respecting them.
Where the bailment is gratuitous, the bailor must reimburse the bailee
for any expenditure incurred in keeping the goods.
The bailor should reimburse any expense which the bailee may incur by
way of loss in the process of returning the goods or complying with
other directions for returning the goods.
The bailor must compensate the bailee for the loss or damage suffered
by the bailee that is in excess of the benefit received, where he had lent
the goods gratuitously and decides to terminate the bailment before the
expiry of the period of bailment.
The bailor is bound to accept the goods after the purpose is
accomplished. If bailor fails, he is responsible for any loss or damage to
the goods and has to reimburse for expenses incurred by the bailee for
keeping the goods safely.

Rights of Bailor:
(1) Liability of bailee making unauthorised use of goods bailed [Section
154]: If the bailee makes any use of the goods bailed, which is not according
to the conditions of the bailment, he is liable to make compensation to the
bailor for any damage arising to the goods from or during such use of them.
Example: A lends a horse to B for his own riding only. B allows C, a member
of his family, to ride the horse. C rides with care, but the horse accidentally
falls and is injured. B is liable to make compensation to A for the injury done
to the horse.
(2) Effect of mixture, with bailor's consent, of his goods with bailee's
[Section 155]: If the bailee, with the consent of the bailor, mixes the goods of
the bailor with his own goods, the bailor and the bailee shall have an interest,
in proportion to their respective shares, in the mixture thus produced.
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(4)

(5)

(6)

(7)

•

Effect of mixture, without bailor's consent, when the goods can be
separated [Section 156]: If the bailee, without the consent of the bailor,
mixes the goods of the bailor with his own goods, and the goods can be
separated or divided, the property in the goods remains in the parties
respectively; but the bailee is bound to bear the expenses of separation or
division, and any damage arising from the mixture.
Example : A bails 100 bales of cotton marked with a particular mark to B. B,
without A's consent, mixes the 100 bales with other bales of his own, bearing
a different mark; A is entitled to have his 100 bales returned, and B is bound
to bear all the expenses incurred in the separation of the bales, and any
other incidental damage.
Effect of mixture, without bailor's consent, when the goods cannot be
separated [Section 157]: If the bailee, without the consent of the bailor,
mixes the goods of the bailor with his own goods, in such a manner that it is
impossible to separate the goods bailed from the other goods and deliver
them back, the bailor is entitled to be compensated by the bailee for the loss
of the goods.
Example : A bails a barrel of Cape flour worth 45 to B. B, without A's
consent, mixes the flour with country flour of his own, worth only 25 a
barrel. B must compensate A for the loss of his flour.
Termination of bailment by bailee's act inconsistent with conditions
[Section 153]: A contract of bailment is voidable at the option of the bailor, if
the bailee does any act with regard to the goods bailed, inconsistent with the
conditions of the bailment.
Example: A lets to B, for hire, a horse for his own riding. B drives the horse
in his carriage. This is, at the option of A, a termination of the bailment.
Bailor entitled to increase or profit from goods balled [Section 163]: In
the absence of any contract to the contrary, the bailee is bound to deliver to
the bailor, or according to his directions, any increase or profit which may
have accrued from the goods bailed.
Example: A leaves a cow in the custody of B to be taken care of. The cow
has a calf, B is bound to deliver the calf as well as the cow to A.
Gratuitous bailment: Bailor in the case of gratuitous bailment has a right to
demand the goods back even before the expiry of the period of bailment. If in
the process, loss is caused to the bailee, bailor is bound to compensate.

DUTIES AND RIGHTS OF BAILEE

Duties of a Bailee:
(1) Care to be taken by bailee [Section 151] : In all cases of bailment, the
bailee is bound to take as much care of the goods bailed to him as a
man of ordinary prudence would, under similar circumstances, take of
his own goods of the same bulk, quality and value as the goods bailed.
Example : If X bails his ornaments to 'Y' and 'Y' keeps these ornaments
in his own locker at his house along with his own ornaments and if all
the ornaments are lost/ stolen in a riot 'Y' will not be responsible for the
loss to 'X'. If on the other hand 'X' specifically instructs 'Y' to keep them
in a bank, but 'Y' keeps them at his residence, then 'Y' would be
responsible for the loss [caused on account of riot].
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(2)

Bailee when not liable for loss, etc., of thing bailed [Section 152] :
The bailee, in the absence of any special contract, is not responsible for
the loss, destruction or deterioration of the thing bailed, if he has taken
the amount of care of it described in section 151

(3)

Duty to not make unauthorized use of goods : Bailee has no right to
make unauthorized use of goods bailed.

(4)

Duty to make sure goods do not mix with the goods bailed :
Bailee’s duty to make sure his own goods do not mix with the goods
bailed without the consent of the bailor.

(5)

Return of goods bailed on expiration of time or accomplishment of
purpose [Section 160]: It is the duty of bailee to return, or deliver
according to the bailor's directions, the goods bailed without demand,
as soon as the time for which they were bailed, has expired, or the
purpo.se for which they were bailed has been accomplished.

(6)

Bailee's responsibility when goods are not duly returned [Section
161]: If, by the default of the bailee, the goods are not returned,
delivered or tendered at the proper time, he is responsible to the bailor
for any loss, destruction or deterioration of the goods from that time.

(7)

Bailment by several joint owners [Section 165]: If several joint
owners of goods bail them, the bailee may deliver them back to, or
according to the directions of, one joint owner without the consent of all,
in the absence of any agreement to the contrary.

(8)

Bailee has a duty to return any extra profit accruing from goods
bailed. Where A bails his cow to 'B' and if the cow gives birth to a calf,
'B' must return both the cow and the calf to 'A'

Rights of a Bailee
(1)

To claim compensation for any loss arising from non-dislosure of known
defects in the goods.

(2)

To claim indemnification for any loss or damage as a result of defective
title.

(3)

To deliver back the goods to joint bailors according to the agreement or
directions.

(4)

If the bailor has no title to the goods, and the bailee, in good faith,
delivers them back to, or according to the directions of, the bailor, the
bailee is not responsible to the owner in respect of such delivery.
(Section 166)

(5)

To exercise his 'right of lien'. This right of lien is a right to retain the
goods and is exercisable where charges due in respect of goods
retained have not been paid. The right of lien is a particular lien for the
reason that the bailee can retain only these goods for which the bailee
has to receive his fees/remuneration.

(6)

To take action against third parties if that party wrongfully denies the
bailee of his right to use the goods.
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•

Suit by bailor & bailee against wrong doers [Section 180]: If a third
person wrongfully deprives the bailee of the use or possession of the goods
bailed, or does them any injury, the bailee is entitled to use such remedies as
the owner might have used in the like case if no bailment had been made;
and either the bailor or the bailee may bring a suit against a third person for
such deprivation or injury.
Apportionment of relief or compensation obtained by such suits
[Section 181]: Whatever is obtained by way of relief or compensation in any
such suit shall, as between the bailor and the bailee, be dealt with according
to their respective interests.
Right of third person claiming goods bailed [section 167]
If a person, other than the bailor, claims goods bailed, he may apply to the
Court to stop the delivery of the goods to the bailor, and to decide the title to
the goods.

FINDER OF GOODS

The term 'finder of goods' means a person who has found some goods
belonging to another. When a person comes across some article he is under
no duty to pick them up, but if he picks them up, he becomes a finder of
goods and is subject to the same responsibility as a bailee.


The obligations of a finder of goods:
1)
He must take reasonable care of the goods: By reasonable care we mean
that much care as a man of ordinary prudence would take of his own
goods under similar circumstances. If he takes that much care, the finder
shall not be responsible for any loss, destruction or deterioration of the
thing found.
2)
He must not use the goods for his own purpose.
3)
He must not mix them with his own goods.
4)
He must make appropriate efforts to find the true owner of the goods.



Rights of finder of goods
1)
Right to retain goods: The finder can retain the goods against the true
owner until he receives compensation for trouble and expenses incurred
by him in preserving the goods and finding out the owner. This right is
known as the finder's lien on the goods. But the finder cannot file a suit
against the true owner for the recovery of such expense.
2)
Right to sue for reward (Section 168): If the owner has offered some
reward for the return of goods and the finder has the knowledge of such
reward, he can file a suit for the recovery of the award.
3)
Right to claim expenses incurred: If the finder of goods has incurred
any expenses on the lost goods, he has a right to recover it from the real
owner of goods.
4)
Right of sale: Section 169 permits the finder to sell the goods in the
following cases:
a. If the owner cannot be found after reasonable search; or
b) If found, the owner refuses to pay the lawful charges to the finder; or
c) If the thing is in danger of perishing or losing the greater part of their
value; or
d)
If the lawful charges of the finder amount to two - thirds of their value.
A finder of goods has a right to keep the goods with him against the whole world
except the true owner.
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1)

General Lien (Section 171): A general lien is the right to retain the property
of another for a general balance of account. Bankers, factors, wharfingers,
attorney of a High Court and policy - brokers have general lien on goods
coming into their possession in the course of their trade. In the absence of a
contract to the contrary, they can exercise all the rights of a bailee.
Example: A banker has a general lien on cash, cheques, bills of exchange
and securities deposited with him in the character of a banker in respect of
any amount due to him.

2)

Particular Lien (Section 170): If in accordance with the purpose of the
bailment, any service requiring labour or skill is rendered by the bailee in
respect of the goods bailed, he is entitled to remuneration. If the bailor
refuses to pay for the service, the bailee has the right to retain the goods
bailed until he receives his remuneration. This right of the bailee to retain the
goods is known as the particular lien of the bailee. Such a lien has been
given to the bailee only because he uses labour or skill for improving the
goods bailed. In entitles the bailee to retain the goods but ordinarily he has
no right to sell the goods to realise his dues. A right to sell may, however, be
given to the bailee by special agreement.
Example: A delivers a rough diamond to B, a jeweller, to be cut and
polished, which is accordingly done. B is entitled to retain the stone till he is
paid for the services he has rendered.

Difference between General lien and Particular lien
General lien

Particular lien

1.

It is a right to detain/retain any goods of 1.
the bailor for general balance of
account outstanding

It is a right exercisable only on
such goods in respect of which
charges are due

2.

A general lien is not automatic but 2.
recognized through on agreement
exercised by the bailee only by name

It is automatic

3.

It can be exercised against goods even 3.
without involvement of labour or skill.

It comes into play only when
some labour or skill is involved

4.

Bankers, factors, wharfingers, policy 4.
brokers etc. are entitled to general lien

Bailee, finder of goods, pledgee,
unpaid seller, agent, partner etc
are entitled to particular lien.
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PLEDGE
•

MEANING AND CHARACTERISTICS OF PLEDGE


Meaning: Pledge is defined under Section 172 as the bailment of goods as
security for a payment of a debt or performance of a promise is called
pledge/pawn.



The person who makes such a bailment is called a pledger or pawnor and
the bailee is known as pawnee is called as a pledge or pawn.



Essentials of a valid pledge:
(a)

Delivery of goods: Since pledge is a bailment, the delivery of the
goods from the pawnor to the pawnee is a must. Mere agreement to
transfer possession in future is not enough. Delivery of the goods may
be actual or constructive or symbolic. Handing over the key of a
godown containing goods or the documents of title representing certain
goods, amounts to delivery of goods.

(b)

Goods must be the subject matter of the contract of pledge.

(c) The goods pledged must be in existence

•

(d)

Purpose of pledge is security for payment of debt: The purpose is
case of pledge is that the goods bailed should serve as security for the
payment of a debt, or performance of a promise. The pawnee becomes
secured creditor in respect of such goods.

(e)

Pledge is specie of bailment: It is the bailment of goods as security
for payment of debt or performance of a promise. Pledge or Pawn is
kind of bailment of goods with a special purpose. Therefore, all the
essentials of bailment must be there in case of pledge also.

RIGHTS OF PAWNEE AND PAWNOR


Rights of pawnee:
(a)

Right of retainer [Section 173]: The pawnee may retain the goods
pledged, not only for payment of the debt or the performance of the
promise, but for the interest, of the debt, and all necessary expenses
incurred by him in respect of the possession or for the preservation of
the goods pledged.
Example : Where 'M' pledges stock of goods for certain loan from a
bank, the bank has a right to retain the stock not only for adjustment of
the loan but also for payment of interest.

(b)

Right to retention of subsequent debts [Section 174]: Pawnee has a
right to retain the goods pledged towards subsequent advances as well,
however subject to such right being specifically contemplated in the
contract.

(c)

Pawnee's right as to extraordinary expenses Incurred [Section
175]: The pawnee is entitled to receive from the pawnor extraordinary
expenses incurred by him for the preservation of the goods pledged.
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(d)

Pawnee's right where pawnor makes default [Section 176]: If the
pawnor makes default in payment of the debt, or performance, at the
stipulated time of the promise, in respect of which the goods were
pledged, the pawnee may bring a suit against the pawnor upon the debt
or promise, and retain the goods pledged as a collateral security; or he
may sell the thing pledged on giving the pawn or reasonable notice of
the sale.

(e)

If the proceeds of such sale are less than the amount due in
respect of the debt or promise, the pawnor is still liable to pay the
balance. If the proceeds of the sale are greater than the amount so
due, the pawnee shall pay over the surplus to the pawnor.

(f)

Pledge by person in possession under voidable contract [Section
178A] : When the pawnor has obtained possession of the goods
pledged by him under a contract voidable under section 19 or section
19A, but the contract has not been rescinded at the time of the pledge,
the pawnee acquires a good title to the goods, provided he acts in good
faith and without notice of the pawnor's defect of title.

Rights of pawnor:
a)

Right to redeem [Section 177] : If a time is stipulated for the payment
of the debt, or performance of the promise, for which the pledge is
made, and the pawnor makes default in payment of the debt or
performance of the promise at the stipulated time, he may redeem the
goods pledged at any subsequent time before the actual sale of them;
but he must, in that case, pay, in addition, any expenses which have
arisen from his default.

b)

Pledge where pawnor has only a limited interest [Section 179] :
Where a person pledges goods in which he has only a limited interest,
the pledge is valid to the extent of that interest.

PLEDGE BY MERCANTILE AGENTS [SECTION 178]


Where a mercantile agent is, with the consent of the owner, in possession of
goods or the documents of title to goods, any pledge made by him, when
acting in the ordinary course of business of a mercantile agent, shall be as
valid as if he were expressly authorised by the owner of the goods to make
the same; provided that the pawnee acts in good faith and has not at the time
of the pledge notice that the Pawnor has no authority to pledge.



In this section, the expressions 'mercantile agent and documents of title' shall
have the meanings assigned to them in the Sale of Goods Act, 1930.



Pledge in this case can be effected through pledge of documents like a bill of
lading or a railway receipt etc.
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DISTINCTION BETWEEN BAILMENT AND PLEDGE
Aspects
Purpose

Use of Goods

Pledge

Bailment

A pledge is made for a
specific purpose as security
for payment of debt or
performance of a promise.
A pawnee does not have the
right to use the goods.

A bailment can be for
any purpose.

Lien

Lien can be exercised even
for non- payment of interest.

Sale of Goods

The pawnee can sell the
goods after due notice to the
pawnor.
The pledgee gets a special
property in the goods. The
general property remains
with the pawnor.

Nature of Interest in
Property
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The bailee may use the
goods bailed as per the
terms of the contract.
A bailee can exercise
lien on the goods bailed
only for his labour and
skill employed
The bailee has no right
of sale.
The bailee has no right
of possession of the
goods bailed.
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UNIT 3 : AGENCY
•

MEANING AND FEATURES OF AGENCY
Meaning: 'Agency' is a comprehensive word which is used to describe the
relationship that arises where one person is employed by another in order to bring
the latter into legal relations with a third person.
The Indian Contract Act does not define 'Agency' but it defines an agent as a
person employed to do any act for another or to represent another in
dealings with third person. The person for whom such act is done, or who is
so represented is called the principal (Section 182).
The Rule of Agency is based on the maxim "Quit facitper alium, facitper se" i.e.,
he who acts through an agent is himself acting.

•

Essentials of Agency : Agency is a specific contract. The essentials of such
contract may be enumerated as follows:
(i) Basis of the agreement: An agent is a person employed to do any act for
another or to represent another in dealings with third person. The person for
whom such act is done, or who is represented, is called the Principal'
(Section 182 of the Contract Act). According to this definition, an agent
never acts on his own, behalf but always on behalf on behalf of another. He
either represents his principal in any transactions or dealings with a third
person, or performs an act for the principal. In either case the act of the
agent will be deemed in law to be not his own but of the principal.
(ii) Consideration not necessary: The peculiarity in the law of agency lies in
the fact that unlike other forms of contract the existence of consideration in
not at all necessary for its validity (Section 185). Thus, a contract of agency
constitutes an exception to the general rule contained in Section 25 that no
contract can be valid unless it is entered into for consideration
(iii) Capacity to employ agent: Only a person who has contractual capacity
can lawfully employ an agent. Any person who is of the age majority
according to the law to which he is subject, or who is of sound mind, may
employ an agent (Section 183).
(iv) Capacity to be employed as agent: Between the principal and the third
person, any person can become an agent, irrespective of whether he has
contractual capacity or not. But a person who is not of the age of majority
and of sound mind cannot be agent so as to be responsible to his principal
(Section 184).
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MODES OF AGENCY
An agency may be created in any one of the following ways:
Creation of Agency

(1)
Express Agreement
(Section 186)

(2)
Implied Agreement
(Section 187)

(4)
Agency by
Ratification
(Section 196-200)

The authority may be express or implied : According to Section 186, the
authority of an agent may be express or implied.
Definitions of express and implied authority [Section 186 &187]
(1)

Express Authority: An authority is said to be express when it is given by
words, spoken or written.
Example: A is residing in Delhi and he has a house in Kolkata. A appoints B
by a deed called the power of attorney, as a caretaker of his house. Agency
is created by express agreement.

(2)

Implied Authority: An authority is said to be implied when it is to be inferred
from the circumstances of the case; and things spoken or written, or the
ordinary course of dealing, may be accounted circumstances of the case.
Example: A owns a shop in Mumbai, living himself in Kolkata and visiting
the shop occasionally. The shop is managed by B, and he is in the habit of
ordering goods from C in the name of A for the purposes of the shop, and of
paying for them out of A's funds with A's knowledge. B has an implied
authority from A to order goods from C in the name of A for the purposes of
the shop.

(3)

Ratification:
Rights of person as to acts done for him without his authority, Effect of
ratification [Section 196]: Where acts are done by one person on behalf of
another, but without his knowledge or authority, he may elect to ratify or to
disown such acts. If he ratifies them, the same effects will follow as if they
had been performed by his authority.
Essentials of a valid Ratification
1.
Ratification may be expressed or Implied [Section 197]: Ratification
may be expressed or may be implied in the conduct of the person on
whose behalf the acts are done.
Example:
A, without authority, buys goods for B. Afterwards B sells them to C on
his own account; B's conduct implies a ratification of the purchase made
for him by A.
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2.

3.

4.

5.
6.
7.

•

Knowledge requisite for valid ratification [Section 198] : No valid
ratification can be made by a person whose knowledge of the facts of
the case is materially defective.
Example: A has an authority from P to buy certain goods at the market
rate. He buys at a higher rate but P accepts the purchase. Afterwards P
comes to know that the goods purchased by A for P belonged to A
himself. The ratification is not binding on P.
If however the alleged principal is prepared to take the risk of what the
purported agent has done, he can choose to ratify without full
knowledge of facts.
Effect of ratifying unauthorized act forming part of a transaction
[Section 199]: There can be ratification of an act in entirely or its
rejection in entirely. The principal cannot ratify a part of the transaction
which is beneficial to him and reject the rest.
Ratification of unauthorized act cannot injure third person [Section
200]: An act done by one person on behalf of another, without such
other person's authority, which, if done with authority, would have the
effect of subjecting a third person to damages, or of terminating any
right or interest of a third person, cannot, by ratification, be made to
have such effect.
Example: A holds a lease from B, terminable on three days' notice. C,
an unauthorized person, gives notice of termination to A. The notice
cannot be ratified by B, so as to be binding on A.
Ratification within reasonable time: Ratification must be made within
a reasonable period of time.
Communication of Ratification: Ratification must be communicated to
the other party.
Act to be ratified must be valid: Act to be ratified should not be void
or illegal, for e.g. payment of dividend out of capital is void and cannot
be ratified.

EXTENT OF AGENT'S AUTHORITY
Extent of Agents Authority can be understood, in the following circumstances
1) Normal circumstances: An agent having an authority to do an act, has all
the authority to do every lawful thing which is necessary in order to do such
act. Thus an agent having an authority to carry on a business has authority
to do every lawful thing necessary and which is usually done in the course of
conducting such business.
Example: A is employed by B, residing in London, to recover at Mumbai a
debt due to B. A may adopt any legal process necessary for the purpose of
recovering the debt, and may give a valid discharge for the same.
2)

In case of emergency : He has an authority in an emergency to do all such
acts for the purpose of protecting his principal from loss as would be done
by a prudent person, in his own case under similar circumstances.
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To constitute a valid agency in an emergency, following conditions must be
satisfied.
(a) Agent should not be a in a position or have any opportunity to
communicate with his principal within the time available.
(b) There should have been actual and definite commercial necessity for
the agent to act promptly.
(c) The agent should have acted bonafide and for the benefit of the
principal.
(d) The agent should have adopted the most reasonable and practicable
course under the circumstances, and
(e) The agent must have been in possession of the goods belonging to his
principal and which are the subject of contract.
Example : A consigns provisions to B at Kolkata, with directions to send
them immediately to C at Cuttack. B may sell the provisions at Kolkata, if
they will not bear the journey to Cuttack without spoiling.
•

DUTIES AND RIGHTS OF AGENT
Duties of Agent:
(i) Duty in conducting principal's business (Section 211): The agent should
conduct the business of the principal as per directions of the principal or in
the absence of any directions as per the custom prevalent in the business
(ii) The agent is liable to the principal for any loss if he deviates from the
above duty/ obligation where he did not act according to instruction of the
principal. The agent had to compensate the principal where the agent did not
act according to the instructions of the principal.
Example : A, an agent engaged in carrying on for B a business, in which it is
the custom to invest from time to time, at interest, the moneys which may be
in hand, omits to make such investment. A must make good to B the interest
usually obtained by such investment.
(iii) Requirements as to skill and diligence (Section 212): Agent must act
always as a person with diligence and skill normally exercised in the trade.
He would otherwise be responsible to compensate the principal for any loss
suffered by the principal for want of his skill.
Where 'A' acts as an agent for 'B' and sells rice to 'C in the usual course of
business without verifying about C's solvency and if 'C goes insolvent, then 'A
is responsible for losses arising to 'B’
(iv) To render proper accounts (Section 213): An agent is bound to render
proper accounts to his principal on demand. Rendering accounts does not
mean showing the accounts but the accounts supported by vouchers.
(v) Agent' duty to communicate with principal [Section 214] : It is the duty of
an agent, in cases of difficulty, to use all reasonable diligence in
communicating with his principal, and in seeking to obtain his instructions.
(vi) Repudiation of the transaction by principal [Section 215] : If an agent
deals on his own account in the business of the agency, without first
obtaining the consent of his principal and acquainting him with all material
circumstances which have come to his own knowledge on the subject, the
principal may repudiate the transaction, if the case shows either that any
material fact has been dishonestly concealed from him by the agent, or that
the dealings of the agent have been disadvantageous to him.
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Example: A directs B to sell A's estate. B buys the estate for himself in the
name of C. A, on discovering that B has bought the estate for himself, may
repudiate the sale if he can show that B has dishonestly concealed any
material fact, or that the sale has been disadvantageous to him.
(vii) Not to deal on his own account [Section 216] : If an agent, without the
knowledge of his principal deals in the business of the agency on his own
account instead of on account of his principal, the principal is entitled to claim
from the agent any benefit which may have resulted to him from the
transaction.
Example : A directs B, his agent, to buy a certain house for him. B tells A it
cannot be bought, and buys the house for himself. A may, on discovering that
B has bought the house, compel him to sell it to A at the price he gave for it.
(viii) Agent's duty to pay sums received for principal [Section 218] : Subject
to such deductions, the agent is bound to pay to his principal all sums
received on his account.
Rights of Agent:
(a)

(b)

Right of retain out of sums received on principal's account [Section
217] : This section empowers the agent to retain, out of any sums received
on account of the principal in the business of the agency for the following
payments:
(i)

All moneys due to him in respect of advances made

(ii)

In respect of expenses properly incurred by him in conducting such
business

(iii)

Such remuneration as may be payable to him for acting as agent.

Right to remuneration [Section 219]: The agent in the normal course is
entitled for remuneration as per the contract. In the absence of any agreed
amount of remuneration, he is entitled for usual remuneration which is
customary in the business. However he is not entitled for any remuneration
for acts done through misconduct/negligence.
Example: A employs B to recover ' 1,00,000 from C. Through B's misconduct
the money is not recovered. B is entitled to no remuneration for his services,
and must make good the loss.

(c)

Agent's lien on principal's property [Section 221] : An agent is entitled to
retain the goods, properties and books for any remuneration, commission
etc. due to him. The possession of such property should be however lawful.

(d)

Right of indemnification for lawful acts [Section 222] : The principal is
bound to indemnify the agent against all consequences of lawful acts done in
exercise of his authority.
Example: 'A' of Delhi appoints 'B' of Mumbai as agent to sell his
merchandise. As a result 'B' contracts to deliver the merchandise to various
parties. But A fails to send the merchandise to B and B faces litigations for
non performance. Here, A is bound to protect B against the litigations and all
costs, expenses arising of that.
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(e)

Right of indemnification against acts done in good faith [Section 223] :
Where the agent acts in good faith on the instruction of principal, agent is
entitled for indemnification of any loss or damage from the principal.
However, the agent cannot claim any reimbursement or indemnification for
any loss etc. arising out of acts done by him in violation of any penal laws of
the country.
Example: Where P appoints A as his agent and directs him to sell certain
goods which in fact turned out to be not those belonging to P and if third
parties sue A for this act, A is entitled for reimbursement and indemnification
for such act done in good faith.

•

NON-LIABILITY OF EMPLOYER OF AGENT TO DO A CRIMINAL ACT
According to Section 224, where one person employs another to do an act which
is criminal, the employer is not liable to the agent, either upon an express or an
implied promise, to indemnify him against the consequences of that act.
Example: A employs B to beat C, and agrees to indemnify him against all
consequences of the act. B thereupon beats C, and has to pay damages to C for
so doing. A is not liable to indemnify B for those damages.

•

COMPENSATION TO AGENT FOR INJURY CAUSED BY PRINCIPAL'S
NEGLECT
Section 225 provides that the principal must make compensation to his agent in
respect of injury caused to such agent by the principal's neglect or want of skill.
Example: A employs B as a bricklayer in building a house, and puts up the
scaffolding himself. The scaffolding is unskillfully put up, and B is in consequence
hurt. A must make compensation to E.

•

LIABILITY TO THIRD PARTIES
In following cases principal liable for agent's act:
(b) When the agent acts within the scope of his authority (Section 230):
When an agent is appointed the principal is bound by all the acts of the agent
done within the scope of the authority such acts of the agent have an effect
as if they are done by the Principal.
(c) When the agent exceeds his authority (Section 227): The principal is not
bound by the excess work. But where the contract is divisible the principal is
bound to the extent of the authorized work, however if the contract is not
divisible, principal may ratify the whole transaction and be liable for the
same.
(d) Principal is bound by the notice given to agent (Section 229): An agent
acting in the course of business binds the principal if he receives any notice
affecting the business.
(e) Liability of pretended agent [Section 235]: A pretended agent is a person
who represents himself to be an agent of another, when in fact he has no
authority from him, whatsoever if the principal ratifies his acts as agent, he
has no liability. But if the principal refuses to ratify his acts, he becomes
personally liable to third party for any loss or damage caused to him. It is to
be noted that where agent is personally liable, the third party can sue the
principal or the agent or both the principal and the agent, as the liability of
the principal and agent is joint and several.
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(f)

(g)

(h)
(i)

(j)

Liability for Misrepresentation or fraud by an agent (Section 238): The
principal is liable for misrepresentation or fraud of his agent, when the agent
is acting within the scope of authority of the Principal. However if the agent is
acting beyond the scope of authority of principal the is not liable for such
frauds.
Where the Principal is unnamed: When the agent discloses the existence
of principal but does not disclose, the name of principal, in such a case the
principal is liable for the acts of the agent. If however agent refuses to
disclose the identity of the principal he will become personally liable to the
contract.
When agent acts in emergency and good faith.
Liability of principal inducing belief that agent's unauthorized acts were
authorized [Section 237] : When an agent has, without authority, done acts
or incurred obligations to third persons on behalf of his principal, the principal
is bound by such acts or obligations, if he has by his words or conduct
induced such third persons to believe that such acts and obligations were
within the scope of the agent's authority.
Example: A consigns goods to B for sale, and gives him instructions not to
sell under a fixed price. C, being ignorant of B's instructions, enters into a
contract with B to buy the goods at a price lower than the reserved price. A is
bound by the contract.
When agent is incompetent to contract.
In following cases agent is personally liable:
The general rule is that an agent cannot personally enforce contracts
entered into by him on behalf of his principal, nor is he personally bound by
them, except for the contract so provides:
1)
When he so agrees with the concerned parties (Section 230)
2)
When he represents that he has authority to act an behalf of a
principal, but who does not actually possess such authority or who has
exceeded the authority and the alleged employer does not ratify his
acts (Section 235).
3) Where a contract is entered into by a person apparently in the
character of agent, but in reality in his own account. (Section 236)
(Undisclosed agent )
4)
When he signs a negotiable instrument in his own name without
making it clear that he is signing as an agent.
5)
When he is working for a foreign principal.
6)
Where he is acting for a principal who cannot be sued on account of
his being a foreign sovereign, ambassador etc.
7)
Where trade, usage or custom holds him liable in certain kinds of
business.
8)
Where the agency is coupled with interest in the subject matter of the
agency.
9) Principal not bound when excess of agent's authority is not
separable [Section 228] : Where an agent does more than he is
authorised to do, and what he does beyond the scope of his authority
cannot be separated from what is within it, the principal is not bound to
recognise the transaction.
Example: A authorizes B to buy 500 sheep for him. B buys 500 sheep and
200 lambs for one sum of 6,00,000. A may repudiate the whole transaction.
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•

TERMINATION OF AGENCY
(A)

Act of the Parties:
1)

Mutual agreement: The relationship between principal & agent may
be terminated at any stage by a mutual agreement between them.

2)

Revocation by Principal (Section 203 to 207): Principal may revoke
the authority given to an agent at any point of time and the agency
would come to an end. The only exception would be incase of
IRREVOCABLE agency.

3)

Renunciation by Agent: Agency may also be terminated by
expressed renunciation of the agent, provided the agent gives the
principal a reasonable notice.



When termination of agent's authority takes effect as to agent, and
as to third persons [Section 208]: The termination of the authority of
an agent doesnot, so far as regards the agent, take effect before it
becomes known to him, or, so far as regards third persons, before it
becomes known to them.
Example: A directs B to sell goods for him, and agrees to give B five
per cent commission on the price fetched by the goods. A afterwards,
by letter, revokes B's authority. B, after the letter is sent, but before he
receives it sells the goods for ' 1,00,000. The sale is binding on A, and
B is entitled to ' 5,000 as his commission.

(B)

Operation of Law:
1)

Performance of contract: The most obvious mode of putting on end
of the agency is to do what the agent had undertaken to perform. Thus
if the contract is performed the agency gets terminated.

2)

Expiry of time: When an agent is appointed for a fixed period the
agency comes to an end after the expiry of time even if work is not
complete.

3)

Death / Insanity (Section 209): Death or Insanity of the Principal or
the agent amounts to termination of agency if it is not coupled with
interest.

4)

Insolvency: Insolvency of the Principal puts an end to the relationship
of agency there is nothing mentioned in the contract act regarding
insolvency of agent. However courts have accepted that insolvency of
agent also terminates agency.

5)

Destruction of subject matter: An agency created to deal with a
subject matter comes to an end by destruction of that subject matter.

6)

Parties becoming alien enemies: When the agent and principal
become alien enemies of each other, both of them become
incompetent to contract and agency is terminated.
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•

UNDISCLOSED PRINCIPLE (Section 231 to 235)
Where an agent, having authority to contract on behalf of another, makes the
contract in his own name, concealing not only the name of his principal but also
the fact that there, is a principal, his principal is called 'undisclosed principal'. In
such cases neither the existence nor the name of the principal is disclosed and
the agent gives an impression to the third-party as if he himself is the contracting
party although the agent has authority in fact and is contracting on behalf of
another.
In such a case, the mutual rights and liabilities of the principal, agent and the third
party are:
1)
Since the agent has contracted in his own name, he is personally liable to
the third party.
2)
If the third party comes to know the existence of the principal before
obtaining judgment against the agent, he may sue either the principal or the
agent or both.
3)
The third party is entitled to be placed in the same situation as if the agent
had been the contracting party. Thus the third party is not put to any
disadvantage by principal's intervention.
4)
If the principal discloses himself before the contract is completed, the third
party may refuse to fulfill, the contract that had he known the true position,
he would not entered into the contract.

•

IRREVOCABLE AGENCY
Circumstances when the Agency is Irrecovable

When the agency has
partly exercised his
authority (Section 204)

When the agent has
incurred a personal
authority

Where the agency cannot be terminated, it is irrevocable agency. An irrevocable
agency may be in the following cases
(a) Where the agent has incurred personal liability : When an agent incurs
personal liability the agency becomes irrevocable. The principal in such case
cannot revoke the agency so as to leave the agent to bear the liability and
the losses in the contract.
(b) Where the agent has partly exercised the authority : The agency cannot be
revoked if the agent has himself, exercised-his action for performance of
agency function and obligations have arisen.
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•

SUB-AGENT
The term sub-agent is defined in Section 191 as, "a sub-agent is a person
employed by and acting under the control of the original agent in the business of
agency." Thus a sub-agent is an agent appointed by the agent. The relation of the
sub-agent to the original agent is that of the agent and the principal.
The general rule of law is that an agent cannot delegate his powers to another
without the consent of the principal. This general principal is based upon the Latin
Maxim "delegatus non Protest delegate" which means a delegatee cannot further
delegate The contract of agency is of a fiduciary nature. It is based on the
confidence reposed by the principal in the agent. Therefore, agent has no
authority to further delegate his authority to another person. In the following
cases, however, the agent may appoint a sub-agent:
a.
Where the principal has expressly allowed the appointment of a sub-agent.
b.
Where the principal knows that the agent intends to appoint a sub-agent but
he does not object to it.
c.
Where the custom of trade permits the appointment of a sub-agent.
d.
Where the act to be done is purely ministerial and does not involve exercise
of discretion or any skill.
e.
Where unforeseen emergencies arise which makes the appointment of subagent necessary.
Where a sub-agent is properly appointed (as mentioned in above cases), the principal is bound and is liable to third parties for his act, as if he were an agent originally appointed by the principal. The agent is responsible to the principal for the
acts of the sub-agents. The sub-agent is responsible for his acts to the agent and
not the principal. Where sub-agent is not properly appointed, the principal is not
bound by the acts of sub-agent. The agent is responsible to the principal as well as
to third parties for the acts of the sub-agents. The sub-agent is not responsible to
the principal at all. He is answerable only to the agent.

•

SUBSTITUTED AGENT
Substituted agents are not sub agents. They are agents of the principal. Where
the principal appoints an agent and if that agent identifies another person to carry
out the acts ordered by principal, than the second person is not to be treated as a
sub agent but only as an agent of the original principal.
For example, 'A' directs 'B' his solicitor to sell his property by auction and 'B'
appoints 'C an auctioneer. In this regard, 'C is an agent of 'A' and not a sub agent.
While selecting a "substituted agent" the agent is bound to exercise same amount
of diligence as a man of ordinary prudence and if he does so he will not be
responsible for acts or negligence of the substituted agent.
For example, X consigns goods to 'Y' a merchant for sale. 'Y' in due course
employs an auctioneer in goods to sell goods of X and also allows him to receive
the proceeds of sale. The auctioneer becomes insolvent afterwards without
handing over the proceeds. Here 'Y' will not be responsible to X as he has
discharged his duties as a man of ordinary prudence and diligence.
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DIFFERENCE BETWEEN SUB-AGENT AND SUBSTITUTED AGENT
A sub-agent works under, the control
and directions of the agent.
The agent delegates to the sub-agent
a part of his own duties.
There is no privity of contract between
the principal and the sub-agent.
The sub-agent is responsible to the
agent alone.
The agent is responsible to the
principal for the acts of the subagent.
The sub-agent has no right of action
against the principal for remuneration
due to him.
Sub-agents may be improperly
appointed
The agent remains liable for the acts
of the sub-agent as long as the subagency continues.

A substituted agent works under the
control and directions of the principal.
The agent does not delegate any part of
his duties to the substituted j agent.
There is privity of contract between
principal and substituted agent.
The substituted agent is responsible to
the principal
The agent is not responsible to the
principal for the acts of the substituted
agent.
The substituted agent can sue the
principal for remuneration due to him.
Substituted agents can never be
improperly appointed.
The agent's duty ends once he has
named the substituted agent
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PART B : QUESTIONS
QUESTIONS
UNIT 1 : CONTRACTS OF INDEMNITY & GUARANTEES
Q. 1.

M advances to N 5,000 on the guarantee of P. The loan carries interest at ten
percent per annum. Subsequently, N becomes financially embarrassed. On N's
request, M reduces the interest to six per cent per annum and does not sue N
for one year after the loan becomes due. N becomes insolvent. Can M sue P?

Q. 2.

B owes C a debt guaranteed by A. C does not sue B for a year after the debt
has become payable. In the meantime, B becomes insolvent. Is A discharged?
Decide with reference to the provisions of the Indian Contract Act, 1872.

Q. 3.

Ravi becomes guarantor for Ashok for the amount which may be given to him
by Nalin within six months. The maximum limit of the said amount is ` 1 lakh.
After two months Ravi withdraws his guarantee. Upto the time of revocation of
guarantee, Nalin had given to Ashok ` 20,000.
(i)
Whether Ravi is discharged from his liabilities to Nalin for any
subsequent loan.
(ii)
Whether Ravi is liable if Ashok fails to pay the amount of ` 20,000 to
Nalin?

UNIT 2 : BAILMENT & PLEDGE
Q. 1.

Examine whether the following constitute a contract of 'Bailment' under the
provisions of the Indian Contract Act, 1872:
(i)
V parks his car at a parking lot, locks it, and keeps the keys with
himself.
(ii)
Seizure of goods by customs authorities

Q. 2.

A, the bailor, pledges a cinema projector and other accessories with Cine
Association Cooperative Bank Limited, the bailee, for a loan. A requests the
bank to allow the pledged goods to remain in his possession and promises to
hold the same in trust for the bailee and also further promises to handover the
possession of the same to the bank whenever demanded. Examining the
provisions of the Indian Contract Act, 1872 decide, whether a valid contract of
pledge has been made between A, the bailor and Bank, the bailee?

Q. 3.

A hires a carriage of B and agrees to pay ` 500 as hire charges. The carriage
is unsafe, though B is unaware of it. A is injured and claims compensation for
injuries suffered by him. B refuses to pay. Discuss the liability of B

Q. 4.

R gives his umbrella to M during raining season to be used for two days during
Examinations. M keeps the umbrella for a week. While going to R's house to
return the umbrella ,M accidently slips and the umbrella is badly damaged. Who
bear the loss and why?
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UNIT 3 : AGENCY

Q. 1.

A appoints M, a minor, as his agent to sell his watch for cash at a price not less
than 700. M sells it to D for 350. Is the sale valid? Explain the legal position of
M and D, referring to the provisions of the Indian Contract Act, 1872.

Q. 3.

Ramesh instructed Suresh, a transporter, to send a consignment of apples to
Mumbai. After covering half the distance, Suresh found that the apples will
perish before reaching Mumbai. He sold the same at half the market price.
Ramesh sued Suresh. Will he succeed?

Q. 4.

Mr. Ahuja of Delhi engaged Mr. Singh as his agent to buy a house in West
Extension area. Mr. Singh bought a house for ` 20 lakhs in the name of a
nominee and then purchased it himself for ` 24 lakhs. He then sold the same
house to Mr. Ahuja for ` 26 lakhs. Mr. Ahuja later comes to know the mischief
of Mr. Singh and tries to recover the excess amount paid to Mr. Singh. Is he
entitled to recover any amount from Mr. Singh? If so, how much? Explain.
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PART C : ANSWERS
UNIT 1 : CONTRACTS OF INDEMNITY & GUARANTEES
Ans. 1.

As per Section 133 of Indian Contract Act, 1872, a surety is discharged from
liability when, without his consent, the creditor makes any change in the
terms of his contract with the principal debtor, no matter whether the
variation is beneficial to the surety or does not materially affect the position
of the surety.
In the given question, on N's request, M reduces the interest to six per cent
per annum from ten per cent per annum. Hence, P is discharged. Therefore,
M cannot sue P.

Ans. 2.

The problem is based on the provisions of Section 137 of the Indian Contract
Act, 1872 relating to discharge of surety. The section states that mere
forbearance on the part of the creditor to sue the principal debtor and/or to
enforce any other remedy against him would not, in the absence of any
provision in the guarantee to the contrary, discharge the surety.
In the given question, C does not sue B for a year after the debt has become
payable. Still surety is not discharged.
Hence, A is not discharged from his liability as a surety.

Ans. 3.

As per section 130 of the India Contract Act, 1872 a specific guarantee
cannot be revoked by the surety if the liability has already accrued. A
continuing guarantee may, at any time, be revoked by the surety, as to future
transactions, by notice to the creditor, but the surety remains liable for
transactions already entered into.
As per the above provisions,
(i) The answer is Yes. Ravi is discharged from all the subsequent loans
because it's a case of continuing guarantee.
(ii) Ravi is liable for payment of ` 20,000 to Nalin because the transaction
has already completed.

UNIT 2 : BAILMENT & PLEDGE
Ans. 1.

(i)

(ii)

Ans. 2.

No. Mere custody of goods does not mean possession. For a
bailment to exist the bailor must give possession of the bailed
property and the bailee must accept it, Section 148, of the Indian
Contract Act, 1872 is not applicable.
Yes, the possession of the goods is transferred to the custom
authorities. Therefore bailment exists and section 148 is applicable.

The problem as asked in the question is based on the provisions of the
Indian Contract Act, 1872 as contained in Section 149 (delivery to bailee
and pledgee). The Section provides that the delivery of the goods to the
bailee may be made by actual or constructive delivery or delivery by
attornment to the bank. In such a case there is change in the legal character
of the possession of goods though not in the actual or physical custody.
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Though the bailor continues to be in possession of the goods, it is the
possession of the bailee.
In the given problem the delivery of the goods is constructive i.e. delivery by
attornment to the bailee (pawnee) and the possession of the goods by A, the
bailor is construed as possession by bailee/pawnee, the Bank. A
constructive pledge comes into existence as soon as the pawnor, without
actually delivering the goods, promises to deliver them on demand. The
transaction was, therefore, a valid pledge.
Ans. 3.

As per the provisions of the Indian Contract Act, 1872 , the section provides
that if the goods are bailed for hire, the bailor is responsible for such
damage, whether he was or was not aware of the existence of such faults in
the goods bailed. In the given question ,the carriage is unsafe, though B is
unaware of it. A is injured. Accordingly, applying the above provisions in the
given case B is responsible to compensate A for the injuries sustained even
if he was not aware of the defect in the carriage.

Ans. 4.

As per Section 161 of Indian Contract Act, 1872, where a bailee fails to
return the goods within the agreed time, he shall be responsible to the bailor for
any loss, destruction or deterioration of the goods from that time
notwithstanding the exercise of reasonable care on his part.
In the given question, R gives his umbrella to M during raining season to be
used for two days during Examinations. M keeps the umbrella for a week.
While going to R's house to return the umbrella ,M accidently slips and the
umbrella is badly damaged. Therefore, M shall have to bear the loss since
he failed to return the umbrella within the stipulated time

UNIT 3 : AGENCY
Ans. 1.

According to the provisions of Section 184 of the Indian Contract Act, 1872,
as between the principal and a third person, any person, even a minor may
become an agent. But no person who is not of the age of majority and of
sound mind can become an agent, so as to be responsible to his principal.
Thus, if a person who is not competent to contract is appointed as an agent,
the principal is liable to the third party for the acts of the agent. Thus, in the
given case, D gets a good title to the watch . M is not liable to Afor his
negligence in the performance of his duties.

Ans. 2.

As per provisions of Indian Contract Act, 1872, an agent has the authority in
an emergency to do all such acts as a man of ordinary prudence would do
for protecting his principal from losses which the principal would have done
under similar circumstances.
A typical case is where the 'agent' handling perishable goods like 'apples'
can decide the time, date and place of sale, not necessarily as per
instructions of the principal, with the intention of protecting the principal from
losses. Here the agent acts in an emergency and acts as a man of ordinary
prudence. In the given case Suresh had acted in an emergency situation
and Ramesh will not succeed against him.
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Ans. 3.

The problem in this case, is based on the provisions of the Indian Contract
Act, 1872 as contained in Section 215 read with Section 216. The two
sections provide that where an agent without the knowledge of the principal,
deals in the business of agency on his own account, the principal may:
(1)

repudiate the transaction, if the case shows, either that the agent has
dishonestly concealed any material fact from him, or that the dealings
of the agent have been disadvantageous to him.

(2)

claim from the agent any benefit, which may have resulted to him
from the transaction.
In the given case, r. Singh bought a house for ` 20 lakhs in the name of
a nominee and then purchased it himself for ` 24 lakhs. He then sold
the same house to Mr. Ahuja for ` 26 lakhs. Hence Mr. Singh has
acted dishonestly.
Therefore, based on the above provisions, Mr. Ahuja is entitled to
recover ` 6 lakhs from Mr. Singh being the amount of profit earned
by Mr. Singh out of the transaction.
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CHAPTER 2
THE NEGOTIABLE INSTRUMENTS ACT, 1881
PART
THEORY
UNIT
1 :I :BACKGROUND
•

BACKGROUND AND AIM OF THE ACT

The Act was introduced on 1st March,1881

The main objective of the Act is to legalise the system by which instruments
contemplated by it could pass from hand to hand by negotiation like any other
goods.

The Law in India relating to negotiable instruments is contained in the
Negotiable Instruments Act, 1881. It deals with
(i)
Promissory Notes
(ii) Bills of Exchange
(iii) Cheque.

The Act applies to the whole of India and to all persons resident in India,
whether foreigners or Indians.

•

CHAPTER OVERVIEW
1.
Notes, Bills & Cheques and other related provisions [Section 4-25]
2.
Parties to Notes, bills & Cheques [Section 26- 45A]
3.
Negotiation [Section 46-60]
4.
Presentment [Section 61-77]
5.
Discharge from liability on instruments [Section 82- 90]
6.
Notice of dishonour [Section 91- 98]
7.
Noting and protest [Section 99-104A]
8.
Compensation [Section 117]
9.
Special Rules of evidence [Section 118- 122]
10. International law [Section 134- 137]
11. Penalties [Section 138- 147]

•

RECENT DEVELOPMENTS:

The Act was amended several times. Recent two amendments made in the
N.I. Act were the Negotiable Instruments (Amendment and Miscellaneous
Provisions) Act, 2002 and the Negotiable Instruments (Amendment) Act,
2015.

The Negotiable Instruments (Amendment) Act, 2015 received the assent of
the President on 26th December, 2015 and has been notified in the Official
Gazette on 29th December, 2015 by the Ministry of Law and Justice. This is
an Act further to amend the Negotiable Instruments Act, 1881 and shall be
deemed to have come into force on the 15th day of June, 2015.

The Amendment Act, 2015 modifies the definition of a cheque in electronic
form given in section 6, and clarifies the appropriate area of jurisdiction of
courts by amendment in cognizance of offences in section 142 and through
insertion of a new section 142A dealing with the transfer of pending cases
related to the dishonour of cheques.
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•

MEANING AND CHARACTERISTICS OF NEGOTIABLE INSTRUMENT
Meaning: A Negotiable Instrument is a transferrable written piece of paper
creating a right of a person to receive money and a corresponding liability of a
person to pay money.
Characteristics:
1. It should be in writing
2. Freely transferable. The instrument should be freely transferable. Transfer
ability may be by: (i)
delivery, or (ii)
by indorsement and delivery.
3. It should create a right of a person to receive money and a corresponding
liability of a person to pay money.
4. Holder's title free from defects. A holder in due course acquires a good title
irrespective of any defect in a previous holder's title. A holder in due course is
one who receives the instrument: (i) for consideration (ii) without notice as to
the defect in the title of the transferor; i.e in good faith and (iii) before maturity
5. A negotiable instrument can be transferred infinitum, i.e., can be transferred
any number of times, till its payment.
6. A negotiable instrument is subject to certain presumptions (Section 118).
1) Consideration. It shall be presumed that every negotiable instrument was
made or drawn for consideration, and that every such instrument when it
was accepted, indorsed, negotiated or transferred, was accepted, indorsed,
negotiated or transferred for consideration.
2) Date. It shall be presumed that every negotiable instrument bearing a date
was made or drawn on such date.
3) Time of acceptance. It shall be presumed that every accepted bill of
exchange was accepted within a reasonable time after its date and before
its maturity.
4) Transfer. It shall be presumed that every transfer of the negotiable
instrument was made before its maturity.
5) Order of Indorsement. It shall be presumed that the indorsements were
made in the order in which they appear thereon.
6) Stamp. It shall be presumed that an instrument is duly signed and stamped.
The above presumptions are rebuttable by evidence to the contrary.

•

PROMISSORY NOTE
Meaning:

Parties
to
Promissory
Note:

As per Section 4,
An instrument in writing
(not being bank note or a currency note)
containing an unconditional undertaking,
signed by the maker,
to pay a certain sum of money
to a certain person or to the order of a certain person.
1. Maker: The person who makes the promissory Note. He is
Debtor who is liable to pay.
2. Payee: The person to whom amount is payable. He is
creditor who has a right to receive money.
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Essential
requirements
of
a
valid
promissory
note.

1. Written. It must be in writing. The writing may, however, be in pencil
or ink, and includes printing or typing or engraving or lithographing.
2. Promise to pay. It must contain an undertaking or promise to pay.
Thus, a mere acknowledgement of indebtedness, not accompanied
by promise to pay, is not sufficient.
However, notice that the use of the word promise is not essential to
constitute an instrument as promissory note. Thus, the following shall
be a valid promissory note:
"I acknowledge myself indebted to B for Rs.1,000 to be paid on
demand, for value received".
3. Definite and unconditional promise. The promise to pay must not
be conditional. Therefore, instruments payable on performance or
non performance of a particular act or on the happening or nonhappening of an event, are not promissory notes. Thus, where A
promised to pay B Rs.5,000 seven days after his marriage with C, it is
not a promissory note.
However, the promise to pay may be subject to a condition, which
according to the ordinary experience of mankind, is bound to happen.
Thus, where A promises to pay B Rs.5,000 after the death of C, it is
not a conditional promise because it is certain that C shall die and
hence it is a valid promissory note.
4. Certain sum of money. The sum payable on a promissory note must
be certain and specific For instance, where the promise is to pay, say,
Rs.10,000 and all other sums due, it is not a promissory note. But,
where the sums are specified, it makes the sum certain.
5. The maker and payee must be certain person. The maker and
payee of the instrument must be certain, definite and different
persons. A promissory note cannot be made payable to the bearer
(Sec. 31 of RBI Act). Only the Reserve Bank or the Central
Government can make or issue a promissory note 'payable to bearer'.
6. Signature. The promissory note must be signed by the maker,
otherwise it is incomplete and ineffective.
7. Promise in money only. The promissory note should contain a
promise to pay money and money only. A promise to pay anything
other than money, in full or in part, is not a promissory note.
8. Stamping. A promissory note must be properly stamped in
accordance with the provisions of the Indian Stamp Act and such
stamp must be duly cancelled by maker's signatures or initials or
otherwise.
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BILL OF EXCHANGE
As per Section 5,
Meaning:
An instrument in writing
containing an unconditional order,
signed by the maker,
directing a certain person
to pay a certain sum of money
to a certain person or to the order of a certain person or to
the bearer of the instrument.
Parties to Bill of
Exchange:

Essential
requirements of a
valid
Bill
of
Exchange.

1. Drawer: The maker of a bill of exchange is called the
drawer.
2. Drawee; The person directed by the drawer to pay is
called the 'drawee'
3. Acceptor: The person who accepts the bill of Exchange.
Normally acceptor and drawee are same.
4. Payee: The person named in the instrument, to whom or
to whose order the money is, by the instrument, directed
to be paid, is called the payee.
1. The bill of exchange must be in writing.
2. This order must be unconditional, as the bill is payable at
all events. Thus, it is absolutely necessary for the
drawer's order to the drawee to be unconditional. The
order must not make the payment of the bill dependent
on a contingent event. A conditional bill of exchange is
invalid.
However, the bill may be subject to a condition, which
according to the ordinary experience of mankind, is
bound to happen.
3. The drawer must sign the instrument..
4. The drawer, the drawee (acceptor) and the payee are the
necessary parties to a bill and are to be specified in the
instrument with reasonable certainty. All these three
parties may not necessarily be three different persons.
One can play the role of two. But there must be two
distinct persons in any case.
5. The sum must be certain
6. The medium of payment must be money and money
only.
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CHEQUE
Meaning: Section 6 defines a cheque as a bill of exchange drawn on a
specified banker and not expressed to be payable otherwise than on demand.
Further, the expression includes the electronic image of a truncated cheque
and a cheque in the electronic form.
Cheque in the electronic form”-means a cheque drawn in electronic form by
using any computer resource, and signed in a secure system with a digital
signature (with/without biometric signature) and asymmetric crypto system or
electronic signature, as the case may be;
“A truncated cheque” means a cheque which is truncated during the course
of a clearing cycle, either by the clearing house or by the bank whether paying
or receiving payment, immediately on generation of an electronic image for
transmission, substituting the further physical movement of the cheque in
writing.
Parties to Cheque:
1.
Drawer: The person who draws a cheque i.e. makes the cheque.
(Debtor)
2.
Drawee: The specific bank on whom cheque is drawn.
3.
Payee: The person named in the instrument, to whom or to whose order
the money is, by the instrument, directed to be paid, is called the payee.

•

ACCEPTANCE
Meaning: The acceptance of a bill is the indication by the drawee of his assent to
the order of the drawer. Section 7 states that an acceptance is the signature of
the drawee of a bill who has signed his assent upon the bill and delivered it.
Thus, an acceptor is the drawee who has signed his assent upon the bill and
delivered it to the holder
Essentials
1. In writing,
of
valid 2. Signed by the drawee or his agent,
Acceptance: 3. On bill of exchange,
4. Completed by delivery to the holder
 Writing the word 'Accepted' is immaterial.
 An oral acceptance or writing of the word 'Accepted'
without the drawee's signature is not an acceptance.
Bill can be accepted by following people:
(a) Drawee, i.e., the person directed to pay.
(b) Where more than 1 drawees are specified, then any or all can accept it.
Only those who accept are liable to pay.
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Drawee in case of need: When in the bill , the name of any person is given
in addition to the drawee to be resorted to in case of need, such person is
called a 'drawee in case of need'.
(d) An acceptor for honour: When a bill of exchange has been dishonoured
by non-acceptance and any person accepts it for honour of the drawer or of
any indorsers, such person is called "an Acceptor for honour". The payment
which he makes is known as “payment for honour”
(e) Agent of any of the persons mentioned above.
(f) Acceptor by estoppels: When no drawee has been named in a bill but a
person accepts it, he may be estopped from denying his liability as an
acceptor.
•

HOLDER, HOLDER IN DUE COURSE, PAYMENT IN DUE COURSE
(Section 8 to 10)
Holder
(Section
8)

Holder is not a person who holds the instrument but he is a person who
has a right to hold and who is entitled to receive or recover the amount
due thereon from the parties thereto.
His rights and title are dependent on the transferor
He has a right to demand and receive but does not have a right to sue.

Holder
in due
course
(Section
9)

A holder in due course is one who receives the instrument:
(i) for consideration
(ii) without notice as to the defect in the title of the transferor; i.e in good
faith and
(iii) before maturity.
His rights and title are independent on the transferor
He has a right to demand and receive and also have a right to sue.
Example: A draws a cheque for 5,000 and hands it over to B by way of
gift. B is a holder but not a holder in due course as he does not get the
cheque for value and consideration.
Payment in due course means payment in accordance with the apparent
tenor of the instrument,
in good faith and without negligence to any person in possession thereof
under circumstances,
which do not afford a reasonable ground for believing that he is not
entitled to receive payment of the amount therein mentioned.

Payment
in due
course
(Section
10)

•

CLASSIFICATION OF INSTRUMENTS
1.Bearer and Bearer Instrument:
Order
It is an instrument where the name of the payee is blank or
Instruments: Where the name of payee is specified with the words “or bearer” or

Where the last indorsement is blank.
Such instrument can be negotiated by mere delivery.
Order Instrument:
It is an instrument which is payable to a person or
Payable to a person or his order or
Payable to order of a person or
Where the last indorsement is fill
Such instrument can be negotiated by indorsement and delivery.
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Inland
and Foreign
Instruments
:
(Section 11
& 12)

Inland Instrument:
Any instrument drawn or made in India and
Either payable in, or drawn upon any person resident in India shall be
deemed to be an inland instrument.
Example
(i)
A promissory note made in Chennai and payable in Delhi.
(ii) A bill drawn in Pune on a person resident in Jaipur (although it is
stated to be payable in London)
The Negotiable Instruments Act is applicable.
Foreign Instruments:
Instrument which is not an inland instrument.
3. Inchoate Inchoate Instrument:
and
Ambiguous It means an Instrument that is incomplete in certain respects.
Instruments (i) The person gives a blank instrument with authority to the holder to
:
complete it with appropriate amount up to the stamp value of the

instrument.
(ii) Delivery of such a paper is essential. The words "when one person
signs and delivers to another in Section 20 are important.
(iii) The person signing and delivering the inchoate instrument is liable
both to a holder and holder in due course. However, there is a
difference in their respective rights. The holder of such an instrument
cannot recover the amount in excess of the amount intended to be
paid by the signor. The holder in due course can, however, recover
any amount on such instrument provided it is covered by the stamp
affixed on the instrument.
Example: A bill of exchange upto the value of Rs. 1,000, say, requires
stamps worth 50 paise. A bill with a stamp of 50 paise on it is duly
signed but the amount is not filled in It is agreed that the payee will not
fill in more than Rs.500. Supposing, the payee fills in Rs.900, the person
so signing shall be liable to any holder in due course for the full amount
of the bill, i.e., Rs.900, being the amount covered by the stamp.
However, a mere holder cannot claim more than Rs.500 the amount
intended.
Ambiguous Instrument:
An instrument which is vague and cannot be clearly identified either as
a bill of exchange, or as a promissory note, is an Ambiguous
instrument. In other words, such an instrument may be construed either
as promissory note, or as a bill of exchange.
Regarding such instruments, Section 17 provides that the holder may,
at his discretion, treat it as either and the instrument shall thereafter
be treated accordingly. Thus, after exercising his option, the holder
cannot change that it is the other kind of instrument.
Example: A is the drawer as well as the drawee of an instrument. He
negotiates it to B. B, the holder, may treat the bill as a promissory note
made by A.
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Where amount is stated differently in figures and words [Section
18] If the amount undertaken or ordered to be paid is stated differently
in figures and in words, the amount stated in words shall be the
amount undertaken or ordered to be paid
4. Demand Demand Instruments (Section 19):
and
Time A promissory note or bill of exchange in which no time for payment is
Instruments
mentioned is payable on demand. Bills and notes are payable either
:

on demand or at a fixed future time. Cheques are always payable on
demand.
A bill or promissory note is also payable on demand when it is
expressed to be payable on demand, or "at sight" or "presentment" (Section 21). The expression “after sight” means, in a
promissory note, after presentment for sight, and, in a bill of exchange
after acceptance, or noting for non-acceptance, or protest for nonacceptance.
Time instrument:
Instrument payable after a certain period either in ‘x’ days or ‘x’
months (Section 22).
Calculation of maturity [Section 23] : In calculating the date at
which a promissory note or bill of exchange, made payable at stated
number of months after date or after sight, or after a certain event, is
at maturity, the period stated shall be held to terminate on the day
of the month, which corresponds with the day on which the
instrument is dated, or presented for acceptance or sight, or noted
for non-acceptance, or protested for non-acceptance, or the event
happens or, where the instrument is a bill of exchange made payable
at stated number of months after sight and has been accepted for
honor, with the day on which it was so accepted.
If the month in which the period would terminate has no corresponding
day, the period shall be held to terminate on the last day of such
month.
Example: A negotiable instrument, dated 30th August, 2016, is made
payable three months after date. The instrument is at maturity on the
3rd December, 2016.
Calculating maturity of bill or note payable so many days after
date or sight [Section 24] In calculating the date at which a
promissory note or bill of exchange made payable at certain number
of days after date or after sight or after a certain event is at maturity,
the day of the date, or of presentment for acceptance or sight, or of
protest for non-acceptance, or on which the event happens, shall be
excluded.
When day of maturity is a holiday [Section 25] When the day on
which a promissory note or bill of exchange is at maturity is a public
holiday, the instrument shall be deemed to be due on the next
preceding business day. Explanation : The expression “Public Holiday”
includes Sundays and any other day declared by the Central
Government, by notification in the Official Gazette, to be a public
holiday.
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TRANSFER OF INSTRUMENT

According to section 14, when a negotiable instrument is transferred to any
person with a view to constitute the person holder thereof, the instrument is
deemed to have been negotiated.
Negotiable instruments may be negotiated either by delivery when these are
payable to bearer or by indorsement and delivery when these are payable
to order.

Delivery [Section 46] The making, acceptance or indorsement of a
promissory note, bill of exchange or cheque is completed by delivery,
actual or constructive.

Modes of negotiation of instrument?
(i) A promissory note, bill of exchange or cheque payable to bearer is
negotiable by the delivery thereof (Section 47).
(ii) A promissory note, bill of exchange or cheque payable to order is
negotiable by the holder by indorsement and delivery thereof
(Section 48).

•

INDORSEMENT OF INSTRUMENT (Section 15)

Meaning: When the maker or holder of a negotiable instrument signs the
same otherwise than as such maker, for the purpose of negotiation, on the
back or face thereof or on a slip of paper annexed theretohe is said to indorse the same and as called the indorser.
The person to whom the instrument is indorsed is called the indorsee.


Various Classes / Kinds of Indorsements:
1.
Indorsement in Blank: Where the indorser just puts his signature
without specifying the indorsee, the indorsement is said to be in blank
(Section 16). The effect of such an indorsement is to render the
instrument payable to bearer even though originally payable to order
(Section 54). No further indorsement is needed for its negotiation. For
example, if a bill of exchange is payable to 'X or order' and X merely
signs on the back of it, it will constitute indorsement in blank.
2.
Indorsement in Full: Where along with indorser's signature, the
name of the indorsee is specified, the indorsement is called
'indorsement in full' (Section 16). Thus, where the instrument states,
'Pay X or order' and is signed by A, the payee, it constitutes
'indorsement in full'.
For example, if a bill of exchange is bearer but is signed and indorsed
by the payee, it shall become order (Section 49).



Effect of indorsement [Section 50] The indorsement of a negotiable
instrument followed by delivery transfers to the indorsee the property
therein with the right of further negotiation, but the indorsement may by
express words, restrict or exclude such right, or may merely constitute the
indorsee an agent to indorse the instrument, or to receive its contents for
the indorser, or for some other specified person.
Who may negotiate? [Section 51] Every sole maker, drawer, payee or
indorsee, or all of several joint makers, drawers, payees or indorsees, of a
negotiable instrument may, if the negotiability of such instrument has not
been restricted or excluded as mentioned in section 50, indorse and
negotiate the same.
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•

Indorser who excludes his own liability or makes it conditional
[Section 52]
The indorser of a negotiable instrument may,

by express words in the indorsement,

exclude his own liability thereon, or

make such liability or the right of the indorsee to receive the amount
due thereon depend upon the happening of a specified event,
although such event may never happen.

Where an indorser so excludes his liability and afterwards becomes
the holder of the instrument all intermediates indorsers are liable to
him.
Examples: (1) The indorser of a negotiable instrument signs his name,
adding the words “without recourse”. Upon this indorsement he incurs no
liability.
(2) A is the payee and holder of a negotiable instrument. Excluding
personal liability by an indorsement, “without recourse”, he transfers the
instrument to B, and B indorses it to C, who indorses it to A. A is not only
reinstated in his former rights, but has the rights of an indorsee against B
and C.

LIABILITIES OF PARTIES

Capacity to incur liabilities (Section 26): Regarding liability of a minor, it
may be noted that a minor, being incompetent to contract, cannot bind
himself by becoming a party to a negotiable instrument. Whether he is the
drawer, maker, acceptor or indorser, he is not liable on the instrument.
Section 26 categorically excludes minor's liability by stating that a minor
binds all parties except himself.
However minor may draw, indorse, deliver and negotiate an instrument so
as to bind all parties except himself. Thus, a minor may be a drawer,
indorser, payee or indorsee of a negotiable instrument. The instrument
shall not become void by reason merely of the fact that minor is a party. The
instrument shall be binding on all parties. Minors rights under the instrument
remain unaffected.


Liability of an agent (Section 27 & 28):

Every person capable of legally entering into a contract, may make,
draw, accept indorse, deliver and negotiate a promissory note, bill of
exchange or cheque, himself or through a duly authorised agent.

A general authority to transact business and to discharge debt does
not confer upon an agent the power to indorse bills of exchange so as
to bind his principal.

An agent cannot escape personal liability unless he indicates that he
signs as an agent and does not intend to incur personal liability



Liability of Legal Representative (Section 29):
A legal representative' of a deceased person, who signs his own name on
an instrument, is personally liable for the entire amount; but he may
expressly limit his liability to the extent of the assets received by him as legal
representative.
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Liability of Drawer (Section 30):

Usually, the liability of the drawer of a bill or cheque is secondary and
conditional (the liability of the acceptor and maker of the bill and
drawee of the cheque being primary and unconditional.

The drawer's liability is conditional, i.e., it arises only in the event of a
dishonour by the drawee or acceptor. Once there has been dishonour
and the notice of dishonour has been served on the drawer, he is
bound to compensate the holder whatever be the state of the account
between himself and the drawee or acceptor.
 Liability of drawee Bank of cheque (Section 31): Wrongful dishonour of
customer's cheque entails exemplary damages against banker and the
amount of damages is inversely related to the amount of the cheque
dishonoured. Smaller amount of the cheque, higher shall be the damages
awarded.


Liability of drawee of Bill of Exchange/ Maker of Promissory Note
(Section 32):
The maker of a promissory note is bound to pay the amount at maturity.
The liability of the drawee only arises when he accepts the bills. Drawee's
liability is primary and unconditional. He is liable for Principal amount along
with interest and noting/ protesting charges if any.



Liability of maker, drawer and acceptor as principals (Sections 37 & 38):
The maker of a promissory note is liable as the principal debtor. If the payee
indorses it to A, the maker will be liable to A as the principal debtor and the
payee will be liable as a surety. Similarly the drawer of a cheque, the drawer
of a bill until acceptance and the acceptor are respectively liable as sureties.
As between the parties so liable as sureties, each prior party is also liable as
a principal debtor in respect of each subsequent party. For instance, A draws
a bill payable to his own order on B who accepts it. Afterwards A indorses the
bill to C, C to D to E. As between E (holder) and B, B is the principal debtor,
and A, C and D are his sureties. As between E and C, C is the principal debtor
and D his surety.
Nature of surety ship (Section 39): The holder of an accepted bill may
waive his claim against the acceptor, but at the same time, he may expressly
reserve his right to charge the other parties. Under Section 134 of the Indian
Contract Act, 1872 the release of the principal debtor has the effect of
discharging the surety, but in the case of a bill it is not so. But if the holder
does not reserve his right expressly against the other parties, they too will be
discharged if he releases the acceptor.





Discharge of indorser's liability (Section 40): Where the holder of a
negotiable instrument, without the consent of the indorser, destroys or impairs
the indorser's remedy against a prior party, the indorser is discharged from
liability to the holder to the same extent as if the instrument had been paid at
maturity. Any party liable on the instrument may be discharged by the
intentional cancellation of his signature by the holder.
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Effect of forged indorsement on acceptor's liability (Section 41): A bill
may be accepted before or after indorsement by the payee. An acceptor of a
bill of exchange already indorsed is not relieved from liability by reason that
such indorsement is forged, if he knew or had reason to believe the
indorsement to be forged when he accepted the bill.



Liability of acceptor of a bill drawn in a fictitious name (Section 42): The
acceptor is not relieved from liability by proving that the drawer is fictitious.
Suppose X uses a fictitious name in drawing a bill upon Z and that the bill is
made payable to the order of the drawer X then indorses the bill in the same
fictitious name to Y, who presents the Bill to Z, for acceptance. If Z accepts
the bill, in spite of the fact that the name of the drawer is fictitious; he cannot
escape liability to pay by showing that the name of the drawer is fictitious;
rather he will not be allowed to lead evidence that the name is fictitious.



Liability on an instrument made drawn etc. without consideration
(Section 43): An instrument made, drawn, accepted, indorsed, or transferred
without consideration creates no obligation of payment between the parties to
the instrument. For example, if a promissory note is delivered by the maker to
the payee as a gift, it cannot be enforced against the maker by the payee.

RIGHTS AND OBLIGATIONS OF PARTIES TO AN INSTRUMENT OBTAINED
ILLEGALLY.

Holder’s right to duplicate of lost bill [Section 45A] Where a bill of
exchange has been lost before it is overdue,
the person who was the holder of it may apply
to the drawer to give him another bill of the same tenor,
giving security to the drawer, if required,
to indemnify him against all persons whatever in case the bill alleged to have
been lost shall be found again. If the drawer on request as aforesaid refuses
to give such duplicate bill, he may be compelled to do so.

Instrument obtained by unlawful means or for unlawful consideration
[Section 58]

When a negotiable instrument has been lost, or

has been obtained from any maker, acceptor or holder thereof by means
of an offence or fraud, or for an unlawful consideration,

no possessor or indorsee who claims through the person who found or
so obtained the instrument is entitled to receive the amount due thereon
from such maker, acceptor or holder, or from any party prior to such
holder, unless such possessor or indorsee is, or some person through
whom he claims was, a holder thereof in due course.


Instrument acquired after dishonour or when overdue [Section 59] The
holder of a negotiable instrument, who has acquired it after dishonour,
whether by—

non-acceptance

or non-payment,

with notice thereof, or

after maturity,

has only, as against the other parties, the rights thereon of his
transferor.
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Instrument negotiable till payment or satisfaction [Section 60] A
negotiable instrument may be negotiated (except by the maker, drawee or
acceptor after maturity) until payment or satisfaction thereof by the maker,
drawee or accepter at or after maturity, but not after such payment or
satisfaction.

PRESENTMENT

Presentment for acceptance [Section 61]
presentment, be presented to the drawee thereof for acceptance, if he can,
after reasonable search, be found, by a person entitled to demand
acceptance, within a reasonable time after it is drawn, and in business hours
on a business day. In default of such presentment, no party thereto is liable
thereon to the person making such default. If the drawee cannot, after
reasonable search, be found, the bill is dishonoured. If the bill is directed to
drawee at a particular place, it must be presented at that place, and if at the
due- date for presentment he cannot, after reasonable search, be found
thereon, the bill is dishonoured.


Presentment of promissory note for sight [Section 62]
A promissory note, payable at a certain period after sight, must be presented
to the maker thereof for sight (if he can after reasonable search be found) by
a person entitled to demand payment, within a reasonable time after it is
made and in business hours on a business day. In default of such
presentment, no party thereto is liable thereon to the person making such
default



Presentment for payment [Section 64]
Promissory notes, bill of exchange and cheques must be presented for
payment to the maker, acceptor or drawee thereof respectively, by or on
behalf of the holder as hereinafter provided. In default of such presentment,
the other parties thereto are not liable thereon to such holder.
Where authorized by agreement or usage, a presentment through the post
office by means of a registered letter is sufficient.
Exception : Where a promissory note is payable on demand and is not
payable at a specified place, no presentment is necessary in order to charge
the maker thereof.
Hours for presentment: Presentment for payment must be made during the
usual hours of business and, if at a banker’s, within banking hours.
Presentment of cheque to charge drawer: Subject to the provisions of
section 84, a cheque must, in order to charge the drawer, be presented at the
bank on which it is drawn before the relation between the drawer and his
banker has been altered to the prejudice of the drawer. Presentment of
instrument payable at demand: Subject to the provisions of section 31, a
negotiable instrument payable on demand must be presented for payment
within a reasonable time after it is received by the holder.



Excuse for delay in presentment for acceptance or payment [Section
75A] Delay in presentment for acceptance or payment is excused if the delay
is caused by circumstances beyond the control of holder and not imputable to
his default, misconduct or negligence. When the cause of delay ceases to
operate, presentment must be made within reasonable time.
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When presentment unnecessary:
No presentment for payment is necessary, and the instrument is dishonoured
at the due date for presentment, in any of the following cases:
(a) if the maker, drawee or acceptor intentionally prevents the presentment
of the instrument, or

If the instrument being payable at his place of business, he closes
such placeλ on a business day during the usual business hours, or

If the instrument being payable at some other specified place,
neither he norλ any person authorized to pay it attends at such
place during the usual business hours, or

If the instrument not being payable at any specified place, he
cannot after due search be found;
(b) as against any party sought to be charged therewith, if he has engaged
to pay notwithstanding non-presentment;
(c) as against any party if, after maturity, with knowledge that the instrument
has not been presented—

he makes a part payment on account of the amount due on the
instrument, or

promises to pay the amount due therein whole or in part, or

otherwise waives his right to take advantage of any default in
presentment forλ payment;
(d) as against the drawer, if the drawer could not suffer damage from the
want of such presentment.



Liability of banker for negligently dealing with bill presented for
payment [Section 77] When a bill of exchange, accepted payable at a
specified bank, has been duly presented there for payment and dishonored, if
the banker so negligently or improperly keeps, deals with or delivers back
such bill as to cause loss to the holder, he must compensate the holder for
such loss

DISCHARGE FROM LIABILTY
Discharge
of party



of Instrument

When the liability of party
When the liability of primary
ceases to exist
party ceases to exist
Modes of discharge:
One or more parties to a negotiable instrument may be discharged from
liability in either of the following ways :
1.
Sec. 82 - By cancellation, Release or Payment :
By cancellation: According to Sec. 82 (a), the maker, acceptor or
indorser respectively of a negotiable instrument is discharged from
liability thereon to a holder thereof who cancels such acceptor's or
indorser's name with intent to discharge him, and to all parties claiming
under such holder however, cancellation to be effective must be
intentional and not accidental or caused by mistake.
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By release: The maker, acceptor or indorser respectively of a negotiable
instrument may be discharged from liability thereon by a holder thereof by
any method other than cancellation of name
By payment: When the amount due on the instrument is paid by the
party primarily liable on the instrument, all parties to the instrument are
discharged from liability. Such a payment has to be a payment in due
course.
2.

Sec. 83 By allowing drawee mare than 48 hours: If the holder of a bill
of exchange allows the drawee more than 48 hours, exclusive of public
holiday(s) to consider whether he will accept the same, all previous
parties not consenting to such allowance are discharged from liability to
such holder.

3.

Sec. 84 By delay in presenting cheques: If a cheque is not presented
within a reasonable time of its issue, and the bank fails and drawer suffers actual damages through such delay, he is discharged from the
liability to the holder to the extent of such damage.

4.

Sec. 85. Forgery of Indorser’s signature in case of Cheque : The
Bank is discharged by PIDC even if the signature of indorser is forged.

5.

By qualified acceptance: If the holder of a bill of exchange agrees to
accept qualified acceptance, all the previous parties whose consent is
not obtained to such acceptance are discharged from liability, unless the
holder gives notice thereof and the parties give their assent to such
qualified acceptance.

6.

By material alteration.:Any material alteration of a negotiable
instrument renders the same void as against any one who is a party
thereto at the time of making such alteration and does not consent
thereto, unless it was made in order to carry out the common intention of
the original parties.
Examples of material alteration are: Alteration regarding:
(i)

date;

(ii)

the time of payment; and

(iii)

the place of payment;

(iv)

the sum payable ;

(v) relationship between parties ;
However, the following do not amount to material alteration: (i) filling
blanks of the instrument; (ii) conversion of blank indorsement into
indorsement in full; (iii) crossing cheque; (iv) alteration made with the
consent of the parties.
7.

Discharge of Bank: As per Section 89, bank is discharged by payment
in due course in case of alteration not apparent from records.

8.

As per Section 90, when the acceptor of bill of exchange or maker of
promissory note becomes holder on or after maturity, the instrument is
discharged.

: 225 :

INTER C.A. - LAW

J.K. SHAH CLASSES
•

DISHONOUR OF BILL OF EXCHANGE/ PROMISSORY NOTE

Dishonour of bill of exchange by non-acceptance (Section 91):
In the following circumstances bill shall be considered as dishonoured by nonacceptance:
1)
When the drawee does not accept it within 48 hours from the time of
presentment for acceptance.
2) When presentment for acceptance is excused and it remains
unaccepted. Presentment for acceptance is excused under the following
circumstances:
(i) Where the drawee cannot, after reasonable search, be found (Section
61).
(ii) Where the drawee is a fictitious person.
(iii) Where though presentment is regular, the acceptance is refused on
some other ground.
3)
Where drawee is incompetent to contract, e.g., minor or lunatic.
4)
Where the acceptance is qualified.
5)
Where one or more of the several drawees (not being partners) refuse to
accept the bill.


Dishonour of bill of exchange/ promissory note by non-payment
(Section 92): An instrument is dishonoured by non-> payment when the party
primarily liable e.g., the acceptor of a bill, the maker of a note or the drawee
of a cheque, makes default in payment. An instrument is also dishonoured for
non payment when presentment for payment is excused and the instrument,
when overdue remains unpaid.



Distinction between dishonour by non-acceptance and by non-payment:
If a bill is dishonoured by non-acceptance, there is no right of action against
the drawee as he is not a party to the bill: the holder of the bill can proceed
only against the drawer or indorser, if any. On dishonour by non-payment the
drawee can be sued.



Notice of dishonour (Section 93 & 94):
(i) By whom notice to be given: When an instrument is dishonoured
either by non-acceptance or by non-payment, the holder thereof or
some party thereto who remains liable thereon must give notice of
dishonour.
(ii) To whom notice is to be given: Notice must be given to such parties
whom the holder proposes to charge with liability severally or jointly,
e.g., the drawer and the indorsers. Notice may be given either to the
party himself or to his agent, or to his legal representative on his death,
or to the official assignee on his insolvency. It is not necessary to give
notice to the maker of a note or the drawee or acceptor of a bill or
cheque.
(iii) Effect of non-service of notice: If a notice of dishonour is not sent to
any prior party who is entitled to such notice within a reasonable time,
he is discharged from liability.
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(iv) Requirements of valid notice: The holder must inform the party to
whom the notice has been given that the instrument has been
dishonoured, and that he will be held liable thereon. It must give an
exact description of the instrument dishonoured.
(v) Mode of service of notice : The notice, if written, may be given by post
at the place of business or at the residence of party for whom it is
intended, and even if it is miscarried, the notice is not rendered invalid
by such miscarriage. When the holder of the instrument and the party to
whom notice is given, carry on business or live in different place, the
notice of dishonour must be dispatched by the next post, it is sufficient if
the notice is so dispatched that it reaches its destination on the day next
after the day of dishonour.
(vi) Transmission of notice of dishonour by party receiving it (Section
95): Any party receiving notice of dishonour should communicate the
same within a reasonable time to any prior party whom he intends to
hold liable in respect of the instrument; but if the prior party receives
otherwise, no such communication is necessary.


Notice of dishonour is not required in the following cases (Section 98):
1.
When there is no intention to make prior party liable.
2.
When prior party is discharged.
3.
When drawer and drawee are same
4.
When drawer is fictitious.
5.
When the prior party has signed the indorsement ‘without recourse’.
6.
When the party entitled to notice cannot, after reasonable search, be
found.
7.
Where the party liable to give notice is unable, without any fault of its
own to give it, e.g., death or serious illness of the holder or his agent or
any other accident.
8.
When the prior party is incompetent.

PAYMENT AND INTEREST
a) To whom payment should be made (Section 78): Payment of the amount
due on a promissory note, bill of exchange or cheque must, in order to
discharge the maker or acceptor, be made to the holder of the instrument. If
payment is made to any person other than the holder, the holder can claim
payment over again from the maker or acceptor.
b)
Payment of interest when rate is specified (Section 79): Where interest at
a specified rate is expressly made payable on a promissory note or a bill of
exchange, interest shall be calculated at the rate specified, on the amount of the
principal money due thereon; (i) from the date of the instrument until tender or
realization of such amount, or (ii) from the date of the instrument until such date
after the institution of a suit to recover the principal amount as the Court directs.
c)
Payment of interest when no rate is specified (Section 80): When no rate
of interest is specified in the instrument, interest on the amount due shall be
calculated at the rate of 18% per annum from the date at which the instrument
ought to have been paid until tender or realization of the amount due, or until
such date as the Court directs.
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NOTING AND PROTESTING

Noting: It is a convenient mode of authenticating the fact that a bill or note
has been dishonoured. When a note or a bill has been dishonoured by nonacceptance or nonpayment, the holder causes such dishonour to be noted by
a Notary Public. Noting is a minute recorded by a notary public on the
dishonoured instrument. When an instrument, say a bill of exchange, is to be
noted for dishonour, is taken to Notary Public who presents it once again for
acceptance or payment, as the case may be; and if the drawee or acceptor
still refuses to accept or pay the bill, it is noted, i.e., a minute is prepared
containing the date of dishonour, reason for such dishonour, etc. which is
attached to the instrument; and the facts are noted on the instrument.


•

Protest: When an instrument is dishonoured, the holder may cause the fact
not only to be noted, but also to be certified by a Notary Public that the bill has
been dishonoured. Such a certificate is referred to as a protest. If the creditor
or an acceptor of a bill is shaken by insolvency or otherwise before the date of
maturity of the bill, the holder may cause such a fact also to be noted and
certified. Such a certificate is called a protest for better security.

The Court is bound to recognise a protest. But it may or may not
recognise noting. Therefore, any bill or document which has been noted
can be protested any time thereafter for taking legal action against the
parties. Thus, where a document has been noted within the time required
by law, legal proceeding cannot be vitiated on account of protest not
having been made.

DISHONOUR OF CHEQUE

Sections 138 to 142 provides for criminal penalties in the event of dishonour
of cheques for insufficiency of funds.
The drawer, under Sec. 138, may be punished with imprisonment upto 2
years or with a fine up to twice the amount of the cheque or with both.
However, in order to attract the aforesaid penalties, following conditions must
be satisfied:
1.
The cheque should have been dishonoured due to insufficiency of funds
in the account maintained by him with a banker for payment of any
amount of money to another person from out of that account.
As per the Case laws:
(i)

ET & TD Corp. Ltd. V. Ind Technologies & Engrs. P Ltd, in case of
stop-payment, it shall be deemed to have been so dishonoured for
insufficiency of funds unless stop-payment can be justified.

(ii)

N.E.P.C. Micon Ltd. V Maguna Leasing Ltd, dishonour due to
closure of account has also been held to be dishonoured for
insufficiency of funds

(iii) Modi Cements Ltd. V Kuchil Kumar Nandi, directing the payee not
to present will be deemed to have the same effect
2.
3.

The payment for which the cheque was issued should have been in
discharge of a legally enforceable debt or liability in whole or part of it.
The cheque should have been presented within 3 months from the date
on which it is drawn.
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Presumption in favour of holder [Section 139] It shall be presumed, unless
the contrary is proved, that the holder of a cheque received the cheque of the
nature referred to in section 138 for the discharge, in whole or in part, or any
debt or other liability.



Defense which may not be allowed in any prosecution under section 138
[Section 140] It shall not be a defence in a prosecution of an offence under
section 138 that the drawer had no reason to believe when he issued the
cheque that the cheque may be dishonoured on presentment for the reasons
stated in that section.



Offences by Companies(Section 141)
If the person committing an offence is a company, every person, who at the
time the offence was committed, was in charge of and was responsible to, the
company for the conduct of the business of the company, as well as the
company, shall be deemed to be guilty of offence and shall be liable to be
proceeded against and punished accordingly.



Procedure:
1.
Cheque is issued by drawer
2.
The payee/holder presents it for payment.
3.
The collecting bank informs payee/holder about dishonour of cheque.
4.
The payee or the holder in due course of the cheque should have
given notice demanding payment within 30 days from the drawer in
receipt of information of dishonour of cheque from the bank. Notice
can be served by ordinary post or even telegram.
5.
The drawer is liable only if he fails to make the payment within 15
days of such notice period.
6.
The payee or holder in due course of the cheque dishonoured should
have made a complaint within one month of cause of action arising
out of Sec. 138.



Additional points in dishonour of cheque:
1.
Whether the payee or the holder of a cheque can initiate prosecution for
an offence under the N. I. Act, for its dishonour for the second time if he
had not initiated any prosecution on the first occasion?
No, as by not initiating prosecution for the first time, he has waived
his right to sue.
2.

Whether 'giving of notice of dishonour itself constitute 'receipt of notice'
for constituting offence under Section 138 of the Negotiable Instruments
Act, 1881 ?
No, as payee/holder’s responsibility is just to give the notice and it
is not his responsibility to make sure drawer receives the notice.
Hence, even if drawer fails to make payment as a consequence of nonreceipt of notice still gives a right to payee/holder to initiate prosecution
under Section 138.

: 229 :

INTER C.A. - LAW

J.K. SHAH CLASSES



3.

What is the starting point for 30 days notice?
The 30 days are to be counted from the receipt of information
regarding the return of the cheque as unpaid.

4.

Where an owner of company, who is neither a director nor a person-incharge, sent a cheque from the companies account to discharge its legal
liability. Subsequently the cheque was dishonoured and the compliant
was lodged against him. Is he liable for an offence under section 138?
The amount can be recovered but since he is not the drawer of the
cheque, which was dishonoured, and the cheque was also not
drawn on an account maintained by him but was drawn on an
account maintained by the company. Hence, it was held that the
owner couldn't be said to have committed the offence under Section
138 of the Act.

Cognizance of offences [Section 142]
(1)

(2)



Notwithstanding anything contained in the Code of Criminal
Procedure, 1973—
(a)

Cognizance on written complaint : no court shall take
cognizance of any offence punishable under section 138 except
upon a complaint, in writing, made by the payee or, as the case
may be, the holder in due course of the cheque;

(b)

Limitation for filing of complaint: such complaint is made within
one month of the date on which the cause of action arises unless
there is a sufficient clause;

(c)

Jurisdiction of court: no court inferior to that of a Metropolitan
Magistrate or a Judicial Magistrate of the first class shall try any
offence punishable under section 138.

Place of Jurisdiction of court for the trail of offence : The offence
under section 138, which deals with the dishonour of cheque, shall be
inquired into and tried only by a court within whose local jurisdiction,—
(a)

if the cheque is delivered for collection through an account, the
branch of the bank where the payee or holder in due course, as the
case may be, maintains the account, is situated; or

(b)

if the cheque is presented for payment by the payee or holder in
due course, otherwise through an account, the branch of the
drawee bank where the drawer maintains the account, is situated.

Validation for transfer of pending cases [Section 142A]


All cases of cheque bouncing which were pending in any court, before
the Act came into force, will be transferred to a court with the
appropriate jurisdiction.



The payee has filed a complaint against the drawer in a court with the
appropriate jurisdiction, all subsequent complaints against that person
regarding cheque bouncing will be filed in the same court. This will be
irrespective of the mode of presentation of cheque.
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If more than one case is filed by the same payee against the same
drawer before different courts, the case will be transferred to the court
with the appropriate jurisdiction before which the first case was filed.

Power of Court to try cases summarily [Section 143]
Provided that in the case of any conviction in a summary trial under this
section, it shall be lawful for the Magistrate to pass a sentence of
imprisonment for a term not exceeding one year and an amount of fine
exceeding five thousand rupees.



Offences to be compoundable [Section 147]
Notwithstanding anything contained in the Code of Criminal Procedure, 1973
every offence punishable under this Act shall be compoundable.
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PART B : QUESTIONS
1.

Explain the meaning of ‘Holder’ and ‘Holder in due course’ of a negotiable
instrument. The drawer, ‘D’ is induced by ‘A’ to draw a cheque in favour of P, who
is an existing person. ‘A’ instead of sending the cheque to ‘P’, forgoes his name
and pays the cheque into his own bank. Whether ‘D’ can recover the amount of
the cheque from ‘A’s banker. Decide.

2.

Discuss with reasons, whether the following persons can be called as a ‘holder’
under the Negotiable Instruments Act, 1881 :
(i) X who obtains a cheque drawn by Y by way of gift.
(ii) A, the payee of the cheque, who is prohibited by a court order from
receiving the amount of the cheque.
(iii) M, who finds a cheque payable to bearer, on the road and retains it.
(iv) B, the agent of C, is entrusted with an instrument without indorsement by C,
who is the payee.
(v) B, who steals a blank cheque of A and forges A’s signature.

3.

M drew a cheque amounting to ` 2 lakh payable to N and subsequently delivered
to him. After receipt of cheque N indorsed the same to C but kept it in his safe
locker. After sometime, N died, and P found the cheque in N’s safe locker. Does
this amount to Indorsement under the Negotiable Instruments Act, 1881?

4.

M owes money to N. Therefore, he makes a promissory note for the amount in
favour of N, for safety of transmission he cuts the note in half and posts one half
to N. He then changes his mind and calls upon N to return the half of the note
which he had sent. N requires M to send the other half of the promissory note.
Decide how a rights of the parties are to be adjusted.

5.

C issues a cheque for ` 15 without writing the word 'only' and gives it to D. D
adds the words 'hundred only' after fifteen and adds two zeros after figure 15 as
there is sufficient space for making these additions. The bank pays ` 1,500 to D
who absconds. Is the bank liable to C for excess payment.

6.

State whether the following instruments are valid promissory notes :
(i)
I promise to pay ` 5,000 to B on the death of B's uncle provided that D, in
his will, gives me a legacy sufficient for the promise of payment of the said
sum.
(ii) I hereby acknowledge that I owe X ` 5,000 on account of rent due and I
agree that the said sum will be paid by me in regular monthly instalments.
(iii) I acknowledge myself indebted to B for 5,000 to be paid on demand for
value received.
(iv) ‘X' promises to pay 'Y' a sum of ` 10,000 six months after Y's marriage with
'Z.
(v) Mr. BI.O.U. ` 1,000.

7.

Bharat executed a promissory note in favour of Bhushan for Rs. 5 crores. The said
amount was payable three days after sight. Bhushan, on maturity, presented the
promissory note on 1st January, 2008 to Bharat. Bharat made the payments on
4th January, 2008. Bhushan wants to recover interest for one day from Bharat.
Advise Bharat, in the light of provisions of the Negotiable Instruments Act, 1881,
whether he is liable to pay the interest for one day?
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9.

A draws a bill on B. B accepts the bill without any consideration. The bill is
transferred to C without consideration. C transferred it to D for value. Decide –
(i)

Whether D can sue the prior parties of the bill, and

(ii)

Whether the prior parties other than D have any right of action interse? Give
your answer with reference to the Provisions of Negotiable Instruments Act,
1881.

Calculate the date of maturity of the following bills of exchange explaining the
relevant rules relating to determination of the date of maturity as provided in the
Negotiable Instruments Act, 1881 :
(i)

A Bill of Exchange dated 31st August, 2014 is made payable three months
after date.

(ii)

A Bill of Exchange drawn on 15th October, 2014 is payable twenty days after
sight and the bill is presented for acceptance on 31st October, 2014.
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PART C : ANSWERS
Ans. 1.

Meaning of ‘Holder’ and the ‘Holder in due course’ of a negotiable
instrument:
‘Holder’: Holder of negotiable instrument means as regards all parties prior
to himself, a holder of an instrument for which value has at any time been
given.
‘Holder in due course’: (i) In the case of an instrument payable to bearer
means any person who, for consideration became its possessor before the
amount of an instrument payable. (ii) In the case of an instrument payable
to order, ‘holder in due course’ means any person who became the payee
or indorsee of the instrument before the amount mentioned in it became
payable. (iii) He had come to possess the instrument without having
sufficient cause to believe that any defect existed in the title of transferor
from whom he derived his title. The problem is based upon the privileges of
a ‘holder in due course’.
Section 42 of the Negotiable Instrument Act, 1881, states that an acceptor
of a bill of exchange drawn in a fictitious name and payable to the drawer’s
order is not, by reason that such name is fictitious, relieved from liability to
any holder in due cause claiming under an indorsement by the same hand
as the drawer’s signature, and purporting to be made by the drawer. In this
problem, P is not a fictitious payee and D, the drawer can recover the
amount of the cheque from A’s bankers

Ans. 2.

Person to be called as a holder: As per section 8 of the Negotiable
Instruments Act, 1881 ‘holder’ of a Negotiable Instrument means any
person entitled in his own name to the possession of it and to receive or
recover the amount due thereon from the parties thereto. On applying the
above provision in the given cases—
(i) Yes, X can be termed as a holder because he has a right to possession
and to receive the amount due in his own name.
(ii) No, he is not a ‘holder’ because to be called as a ‘holder’ he must be
entitled not only to the possession of the instrument but also to receive
the amount mentioned therein.
(iii) No, M is not a holder of the Instrument though he is in possession of the
cheque, so is not entitled to the possession of it in his own name.
(iv) No, B is not a holder. While the agent may receive payment of the
amount mentioned in the cheque, yet he cannot be called the holder
thereof because he has no right to sue on the instrument in his own
name.
(v) No, B is not a holder because he is in wrongful possession of the
instrument.
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Ans. 3.

No, P does not become the holder of the cheque as the negotiation was not
completed by delivery of the cheque to him. (Section 48, the Negotiable
Instruments Act, 1881)

Ans. 4.

The question arising in this problem is whether the making of promissory
note is complete when one half of the note was delivered to N. Under
Section 46 of the N.I. Act, 1881, the making of a P/N is completed by
delivery, actual or constructive. Delivery refers to the whole of the
instrument and not merely a part of it. Delivery of half instrument cannot be
treated as constructive delivery of the whole. So the claim of N to have the
other half of the P/N sent to him is not maintainable. M is justified in
demanding the return of the first half sent by him. He can change his mind
and refuse to send the other half of the P/N.

Ans. 5.

As per Section 89 of Negotiable Instruments Act, 1881, bank is discharged
by payment in due course in case of alteration not apparent from records.
In the given question, C issues a cheque for ?15 without writing the word
'only' and gives it to D. D adds the words 'hundred only' after fifteen and
adds two zeros after figure 15 as there is sufficient space for making these
additions. This alteration is not apparent from records. The bank paid ?
1,500 to D who absconds. Bank is discharged and it is not liable to C for
excess payment.

Ans. 6.

As per Section 4 of The Negotiable Instruments Act, 1881, essential
Elements of a Promissory Note are:
1.
Must be in writing.
2.
Promise to pay: The instrument must contain an express promise to
pay.
3.
Definite and unconditional: The promise to pay must be definite and
unconditional. If it is uncertain or conditional, the instrument is
invalid.
4.
Signed by the maker: The instrument must be signed by the maker,
otherwise it is incomplete and of no effect. Even if it is written by the
maker himself and his name appears in the body of the instrument,
his signature must be there.
5.
Certain parties: The instrument must point out with certainty as to
who the maker is and who the payee is. When the maker and the
payee cannot be identified with certainty from the instrument itself,
the instrument, even if it contains an unconditional promise to pay,
is not a promissory note.
6.
Certain sum of money: The sum payable must be certain and must
not be capable of contingent additions or subtractions.
7.
Promise to pay money only: The payment must be in the legal
tender money of India.
The given question can be answered in the following way:
1.
It is invalid, since it is conditional.
2.
It is invalid as amount of instalments is not certain.
3.
It is valid even though the word 'promise' is not mentioned as it
denotes an intention to pay.
4.
It is invalid, since it is conditional.
5.
It is invalid as it does not denote an intention to pay.
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Ans. 7.

Section 24 of the Negotiable Instruments Act, 1881 states that where a bill
or note is payable after date or after sight or after happening of a specified
event, the time of payment is determined by excluding the day from which
the time begins to run. Therefore, in the given case, Bharat will succeed in
objecting to Bhushan's claim. Bharat paid rightly "three days after sight".
Since the bill was presented on 1st January, Bharat was required to pay
only on the 4th and not on 3rd January, as contended by Bharat.

Ans. 8.

Section 43 of the Negotiable Instruments Act, 1881 provides that a
negotiable instrument made, drawn, accepted, indorsed or transferred
without consideration, or for a consideration which fails, creates no
obligation of payment between the parties to the transaction. But if any such
party has transferred the instrument with or without indorsement to a holder
for consideration, such holder, and every subsequent holder deriving title
from him, may recover the amount due on such instrument from the
transferor for consideration or any prior party thereto.
(i)
In the problem, as asked in the question, A has drawn a bill on B
and B accepted the bill without consideration and transferred it to C
without consideration. Later on in the next transfer by C to D is for
value. According to provisions of the afore¬said section 43, the bill
ultimately has been transferred to D with consideration. Therefore,
D can sue any of the parties i.e. A, B or C, as D arrived a good title
on it being taken with consideration.
(ii)
As regards to the second part of the problem, the prior parties
before D i.e., A, B, and C have no right of action inter se because
first part of Section 43 has clearly lays down that a negotiable
instrument, made, drawn, accepted, indorsed or transferred without
consideration, or for a consideration which fails, creates no
obligation of payment between the parties to the transaction prior to
the parties who receive it on consideration.

Ans. 9.

As per Section 22 to 24 of negotiable Instruments Act, 1881, the maturity of
a bill, not payable on demand, at sight, or on presentment, is at maturity on
the third day after the day on which it is expressed to be payable. Three
days are allowed as days of grace. When a bill is made payable at stated
number of months after date, the period stated terminates on the day of the
month which corresponds with the day on which the instru¬ment is dated.
When it is made payable after a stated number of months after sight the
period terminates on the day of the month which corresponds with the day
on which it is presented for acceptance or sight or noted for nonacceptance or protested for non-acceptance. When it is payable a stated
number of months after a certain event, the period terminates on the day of
the month which corresponds with the day on which the event happens.
In calculating the date a bill made payable a certain number of days after
date or after sight or after a certain event is at maturity, the day of the date,
or the day of presentment for acceptance or sight or the day of protest for
non-accordance, or the day on which the event happens shall be excluded.
: 236 :

INTER C.A. - LAW

J.K. SHAH CLASSES

Three days of grace are allowed to these instruments after the day on
which they are expressed to be payable.
When the last day of grace falls on a day which is public holiday, the
instrument is due and payable on the next preceding business day. The
given question can be answered in the following way:
(i)
A bill of exchange dated 31st August, 2014 is made payable three
months after date: Date of maturity is 3rd December, 2014 provided
it is not a Sunday.
(ii)
A Bill of Exchange drawn on 15th October, 2014 is payable twenty
days after sight and the bill is presented for acceptance on 31st
October, 2014: Date of maturity is 23rd November, 2014 provided it
is not a Sunday.
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CHAPTER 3
THE GENERAL CLAUSES ACT, 1897
•

BACKGROUND AND AIM OF THE ACT



The General Clauses Act, 1897 was enacted on 11th March, 1897
Application of the General Clauses Act
1.
The Act does not define any “territorial extent” clause.
2.





•

It shall apply to every territory where a Central Act is applicable and would apply in
the construction of that Central Act.

Object, purpose and importance of the General Clauses Act:
1.
The object of the act are several, namely:
a.
To shorten the language of Central Acts.
b.
To provide, as far as possible, for uniformity of expression in Central Acts, by
giving definitions of a series of terms in common use.
2.

The purpose of the act is to place different provisions of interpretation of words and
legal principles in one single statute and these provisions are to be read in every
statute to which it applies.

3.

The General Clauses Act thus makes provisions as to the construction of General
Acts and other laws applicable to whole of India. The Act has also been called as
the "Law of all Laws". Thus, we can see that the purpose of this Act itself
enshrines the importance of the Act.

Effectiveness of the Act
The Act is very effective in the absence of clear definition in the specific enactments and
where there is a conflict between the pre-constitutional-laws and post-constitutional laws
since it gives a clear suggestion in case of conflicting provisions to avoid uncertainty.

SOME BASIC UNDERSTANDINGS OF LEGISLATION


Preamble:
Every Act has a preamble which expresses the scope, object and purpose of the Act. It is
the main source for understanding the intention of lawmaker behind the Act. Whenever
there is ambiguity in understanding any provision of Act, Preamble is accepted as an aid
to construction of the Act.



Definitions :
Every Act contains definition part for the purpose of that particular Act and that definition
part are usually mentioned in the Section 2 of that Act but in some other Acts, it is also
mentioned in Section 3 or in other initial sections. Hence, definitions are defined in the Act
itself. However, if there may be words which are not defined in the definitions of the Act,
the meaning of such words may be taken from General Clauses Act, 1897.
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“Means” and/or “include” :
a.
Some definitions use the word "means". Such definitions are exhaustive definitions
and exactly define the term:
Example: Definition of 'Company' as given in section 2(20) of the Companies Act,
2013. It states, "Company" means a company incorporated under this Act or under
any previous company law.
b.



•

Some definitions use the word "include". Such definitions do not define the word but
are inclusive in nature. The word defined is not restricted to the meaning assigned to
it but has extensive meaning which also includes the meaning assigned to it in the
definition section.
Example: Word 'debenture' defined in section 2(30) of the Companies Act, 2013
states that "debenture" includes debenture stock, bonds or any other instrument of
a company evidencing a debt, whether constituting a charge on the assets of the
company or not". This is a definition of inclusive nature.

"Shall" and "May"
The word 'shall' is used to raise a presumption of something which is mandatory or
imperative while the word 'may' is used to connote something which is not mandatory but
is only directory or enabling
Example: Section 3 of the Companies Act, 2013 states that "A company may be formed
for any lawful purpose by •"
Here, the word used "may" shall be read as "shall". Usage of word 'may' here makes it
mandatory' for a company for the compliance of section 3 for its formation.

OVERVIEW OF THIS ACT

The
General
Clauses
Act,
1897

Preliminary (Section 1)
General Definitions (Section 3 to 4A)
General Rules of Construction (Section 5 to 13)
Power and Functionaries (Section 14-19)
Provisions as to orders, rules etc. made under
enactments (Section 20-24)
Miscellaneous (Section 25 to 30)

•

PRELIMINARY [SECTION 1]
This Act may be called the The General Clauses Act, 1897.
Preliminary is the introductory part of any law which generally contains Short Title, extent,
commencement, application etc. The General Clauses Act contains only short title in the
Preliminary part of the Act.
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DEFINITIONS [SECTION 3]
Sec 3(2)

Sec 3(3)

Sec 3(7)

Act
‘Act', used with reference to an offence or a civil wrong, shall include a series of
acts, and words which refer to acts done extend also to illegal omissions
Affidavit
'Affidavit' shall include affirmation and declaration in the case of persons by law
allowed to affirm or declare instead of swearing.
This definition does not define affidavit. However, we can understand this term in
general parlance. Affidavit is a written statement confirmed by oath or affirmation
for use as evidence in Court or before any authority.
Central Act
'Central Act’ shall mean an Act of Parliament, and shall include-

(a)

An Act of the Dominion Legislature or of the Indian Legislature passed before
the commencement of the Constitution and

(b)

Sec 3(8)

An Act made before such commencement by the Governor General in
Council or the Governor General, acting in a legislative capacity;
Central Government
'Central Government' shall-

(a) In relation to anything done before the commencement of the Constitution,
mean the Governor General in Council, as the case may be; and shall include,-

(i) In relation to functions entrusted to the Government of a Province,
(ii) In relation to the administration of a Chief Commissioner's Province, and
(b) In relation to anything done or to be done after the commencement of the
constitution of the Constitution, mean the President; and shall include ;-

(i) In relation to function entrusted under the Constitution, to the Government of
a state, the State Government acting within the scope of the authority given
to it under that clause;

(ii) In relation to the administration before the commencement of the
Constitution, the Chief Commissioner or the Lieutenant Governor or the
Government of a neighbouring State or other authority acting within the
scope of the authority given to him and In relation to the administration of a
Union territory, the administrator thereof acting within the scope of the
authority given to him.
Sec 3(13) Commencement
'Commencement' used with reference to an Act or Regulation, shall mean the say
on which the Act or Regulation comes into force.
Sec
Document
3(18)
'Document' shall include any matter written, expressed or described upon any
substance by means of letters, figures or marks or by more than one of those
means which is intended to be used or which may be used, for the purpose or
recording that matter.
For example, book, file, painting, inscription and even computer files are all
documents.
Sec
Enactment
3(19)
'Enactment' shall include a Regulation or any Act ( or a provision contained therein)
made by the Union Parliament or the State Legislature.
Sec
Financial year
3(21)
Financial year shall mean the year commencing on the first day of April.
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Sec
3(22)

Sec
3(23)
Sec
3(24)

Sec
3(26)

Difference between Financial Year and Calendar Year: Financial year starts
from first day of April but Calendar Year starts from first day of January.
Good Faith
A thing shall be deemed to be done in "good faith" where it is in fact done
honestly, whether it is done negligently or not.
An honest purchase made carelessly without making proper enquiries cannot be
said to have been made in good faith so as to convey good title.
This definition of the good faith does not apply to that enactment which contains a
special definition of the term "good faith" and there the definition given in that
particular enactment has to be followed.
Government
'Government' or 'the Government' shall include both the Central Government and
State Government.
Government securities
‘Government securities' shall mean securities of the Central Government or of any
State Government, but in any Act or Regulation made before the commencement
of the Constitution.
Immovable Property
Immovable Property' shall include:

i)
ii)
iii)
iv)

Sec
3(27)
Sec
3(29)

Sec
3(35)
Sec
3(36)
Sec
3(37)
Sec
3(38)

Sec
3(39)

Land,
Benefits to arise out of land, and
Things attached to the earth, or

Permanently fastened to anything attached to the earth.
Imprisonment
Imprisonment shall mean imprisonment of either description as defined in the
Indian Penal Code (45 of 1860)
Indian law
'Indian law' shall mean any Act, Ordinance, Regulation, rule, order, bye law or other
instrument which before the commencement of the Constitution, had the force of
law in any Province of India or part thereof.
Month
'Month' shall mean a month reckoned according to the British calendar;
Movable Property
'Movable Property' shall mean property of every description, except immovable
property.
Oath
'Oath' shall include affirmation and declaration in the case of persons by law
allowed to affirm or declare instead of swearing.
Offence
'Offence' shall mean any act or omission made punishable by any law for the time
being in force.
Any act or omission which is if done, is punishable under any law for the time being
in force, is called as offence.
Official Gazette
'Official Gazette' or 'Gazette' shall mean:

(i) The Gazette of India, or
(ii) The Official Gazette of a state.
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3(42)

Person
‘Person’ shall include:

(i) any company, or
(ii) association, or
(iii) body of individuals, whether incorporated or not
Sec
3(49)
Sec
3(51)
Sec
3(52)
Sec
3(54)
Sec
3(61)
Sec
3(62)

Sec
3(65)

Sec
3(66)


Registered
'Registered' used with reference to a document, shall mean registered in India
under the law for the time being force for the registration of documents.
Rule
'Rule' shall mean a rule made in exercise of a power conferred by any enactment,
and shall include a Regulation made as a rule under any enactment.
Schedule
'Schedule' shall mean a schedule to the Act or Regulation in which the word
occurs.
Section
'Section' shall mean a section of the Act or Regulation in which the word occurs.
Sub-section
'Sub-section' shall mean a sub-section of the section in which the word occurs;
Swear
‘Swear’, with its grammatical variations and cognate expressions, shall include
affirming and declaring in the case of persons by law allowed to affirm or declare
instead of swearing.
Note: The terms "Affidavit", "Oath" and "Swear" have the same definitions in the
Act.
Writing
Expressions referring to 'writing' shall be construed as including references to
printing, lithography, photography and other modes of representing or reproducing
words in a visible forms;
Year
'Year' shall mean a year reckoned according to the British calendar.

Application to foregoing definitions to previous enactments [Section 4]There are certain definitions in section 3 of the General Clauses Act, 1897 which would also
apply to the Acts and Regulations made prior to 1897 i.e., on the previous enactments of 1868
and 1887. This provision is divided into two parts(1) Application of terms/expressions to all [Central Acts] made after the third day of
January, 1868, and to all Regulations made on or after the 14th January, 1887Here the given relevant definitions in section 3 of the following words and expressions,
that is to say, 'affidavit', 'immovable property', 'imprisonment', "month', 'movable property',
'oath', 'person', 'section', 'and 'year' apply also, unless there is anything repugnant in the
subject or context, to all [Central Acts] made after the third day of January, 1868, and to
all Regulations made on or after the 14th January, 1887.
(2) Application of terms/expressions to all Central Acts and Regulations made on or
after the fourteenth day of January, 1887- The relevant given definitions in the section 3
of the following words and expressions, that is to say, 'commencement', 'financial year',
'offence', 'registered', schedule', 'sub-section' and 'writing' apply also, unless there is
anything repugnant in the subject or context, to all Central Acts and Regulations made on
or after the fourteenth day of January, 1887.
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•

Application of certain definitions to Indian Laws [Section 4A]~

(1)

The definitions in section 3 of the expressions 'Central Act', 'Central Government',
"Gazette', 'Government', 'Government Securities', 'Indian Law', and "Official Gazette',
'shall apply, unless there is anything repugnant in the subject or context, to all Indian laws.

(2)

In any Indian law, references, by whatever form of words, to revenues of the Central
Government or of any State Government shall, on and from the first day of April, 1950, be
construed as references to the Consolidated Fund of India or the Consolidated Fund of
the State, as the case may be.

GENERAL RULES OF CONSTRUCTION
1.
Section 5 – Coming into operation of enactment.
If no date of commencement is specified for any Central Act, then it shall be implemented
from date on which it received assent from:
a.
Governor General – for Central Acts and / or
b.
President – for Act of Parliament
2.

Section 6 – Effect of Repeal.
Where any Central legislation or any regulation made after the commencement of this Act
repeals any Act made or yet to be made, unless another purpose exists, the repeal shall
not:
a.
Revive anything not enforced or prevailed during the period at which repeal is
effected or;
b.
Affect the prior management of any legislation that is repealed or anything
performed or undergone or;
c.
Affect any claim, privilege, responsibility or debt obtained, ensued or sustained
under any legislation so repealed or;
d.
Affect any punishment, forfeiture or penalty sustained with regard to any offence
committed as opposed to any legislation or
e.
Affect any inquiry, litigation or remedy with regard to such claim, privilege, debt or
responsibility or any inquiry, litigation or remedy may be initiated, continued or
insisted.

State of Uttar Pradesh v. Hirendra Pal Singh, (2011), SC held that whenever an Act is
repealed, it must be considered as if it had never existed. Object of repeal is to obliterate
the Act from statutory books, except for certain purposes as provided under Section 6 of
the Act.
Kolhapur Canesugar Works Ltd. V, Union of India, Supreme Court held that Section 6
only applies to repeals and not to omissions and applies when the repeal is of a Central
Act or Regulation and not of a Rule.
Navrangpura Gam Dharmada Milkat Trust v. Rmtuji Ramaji, 'Repeal' of provision is in
distinction from 'deletion' of provision. 'Repeal' ordinarily brings about complete obliteration
of the provision as if it never existed, thereby affecting all incoherent rights and all causes
of action related to the 'repealed' provision while 'deletion' ordinarily takes effect from the
date of legislature affecting the said deletion, never to effect total effecting or wiping out of
the provision as if it never existed. For the purpose of this section, the above distinction
between the two is essential
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Section 6 (A) – Repeal of Act making textual amendment in Act or Regulation
Where any Central Act or Regulation made after the commencement of this Act repeals
any enactment by which the text of any Central Act or Regulation was amended by the
express omission, insertion or substitution of any matter, then unless a different intention
appears, the repeal shall not affect the continuance of any such amendment made by the
enactment so repealed and in operation at the time of such repeal.

4.

Section 7 – Revival of repealed enactments
(a) If any enactment has been repealed either wholly or partially then it is necessary to
expressly state the purpose for which the enactment has to be revived
(b) This section applies also to all Central Acts made after the 3rd January, 1968 and to
all Regulations made on or after the 14th January, 1887.

5.

Section 8 – Construction of references to repealed enactments
(a) Where this Act or Central Act or Regulation made after the commencement of this
Act, repeals and re-enacts, with or without modification, any provision of a former
enactment then references in any other enactment or in any instrument to the
provision so repealed shall, unless a different intention appears, be construed as
references to the provision so re-enacted.
(b) Where before the 15th August, 1947, any Act of Parliament of the United Kingdom
repealed and re-enacted, with or without modification, any provision of a former
enactment, then reference in any Central Act or in any Regulation or instrument to
the provision so repealed shall, unless a different intention appears, be construed as
references to the provision so re-enacted.
Gauri Shankar Gaur v. State of U.P.it was held that every Act has its own distinction. If
a later Act merely makes a reference to a former Act or existing law, it is only by
reference and all amendments, repeals new law subsequently made will have effect
unless its operation is saved by the relevant provision of the section of the Act.

6.

Section 9 – Commencement and termination of time
In any legislation or regulation the word “from” shall be used to exclude the first day and
use the word “to” to include the last day.
Example: If a company declares dividend for its shareholder in its Annual General
Meeting held on 30/09/2016. Under the provisions of the Companies Act, 2013, company
is required to pay declared dividend within 30 days from the date of declaration i.e. from
01/10/2016 to 30/10/2016. In this series of 30 days, 30/09/2016 will be excluded and last
30th day i.e. 30/10/2016 will be included.

7.

Section 10 – Computation of time
If any proceeding is to take place on a particular day or within a prescribed period and if
the court or office is closed on that day or last day of the prescribed period then the
proceeding shall be conducted on the next day afterwards when the court or office is
open.

8.

Section 11 – Measurement of Distances
For the purposes of any Central Act or Regulation made after the commencement of this
Act, any distance shall be measured in a straight line on a horizontal plane unless
otherwise mentioned.
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9.

Section 12 – Duty to be taken pro rata in enactments
Where, by any enactment now in force or hereafter to be in force, any duty of customs or
excise or in the nature thereof, is leviable on any given quantity, by weight, measure or
value of any goods or merchandise, then a like duty is leviable according to the same rate
on any gender or less quantity.

10.

Section 13 – Gender and number
In all legislations and Regulations, all words having masculine gender shall include
feminine gender and all singular words shall include plural and vice versa.

POWERS AND FUNCTIONARIES
1.

Section 14 – Power conferred to be exercisable from time to time
a.
Any power is conferred (given) by the Central Act or Regulation after
commencement of this Act then the power shall be exercised from time to time as
the occasion requires unless there is a different intention.
b.
This section applies to all Central Acts and Regulations made on or after 14th
January 1887.

2.

Section 15 – Power to appoint to include power to appoint ex-officio
a.
If Legislation or Regulation gives any power to appoint a person to fill any office or
execute any function then any such appointment may be made either by name or by
virtue of (as a result of) office.
b.
Ex-officio is a Latin word which means by virtue of one's position or office. Provision
under this section states that where there is a power to appoint, the appointment
may be made by appointing ex-officio as well.

3.

Section 16 – Power to appoint to include power to suspend or dismiss
If the Legislation or Regulation gives any power to make appointments then it implies that
Authority shall also have the power to suspend or dismiss any person appointed whether
by itself or any other authority in exercise of that power.

4.

Section 17 – Substitution of functionaries
a.
The act requires mentioning the official title of the officer at present executing the
functions, or that of the officer by whom the functions are commonly executed.
b.
This section also applies to all Central Acts made after 3rd January 1868 and to all
Regulations made on or after 14th January 1887.

5.

Section 18 – Successors
a.
In any Central Act or Regulation made after the commencement of this Act, it shall
be sufficient, for the purpose of indicating the relation of a law to the successors of
any functionaries or of corporations having perpetual succession, to express its
relation to the functionaries or corporations.
b.
This section also applies to all Central Acts made after 3rd January 1868 and to all
Regulations made on or after 14th January 1887.

6.

Section 19 – Official Chiefs and subordinates
Any law that shall be applicable to the chief or superior shall apply to the deputies and
subordinates who are performing the duties of that office in place of the superior.
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PROVISION AS TO ORDERS, RULES ETC. MADE UNDER ENACTMENTS
1.

Section 20 – Construction of orders, etc., issued under enactments
Any expression used in the notification, order, scheme, rule, form, or by-law shall have the
same meaning as in the Act or regulation unless otherwise mentioned.

2.

Section 21 – Power to issue, to include power to add, to amend, vary or rescind
notifications, orders, rules or bye-laws
Any power given by the legislation or regulation to issue any notification, order, scheme,
rule, form, or by-law shall include the power to add, to amend, vary or rescind
notifications, orders, rules or bye-laws so issued.

3.

Section 22 – Making of rules or bye-laws and issuing of orders between passing
and commencement of enactment
A power, to make rules or bye-laws, or to issue orders with respect to the application of
the Act or Regulation or with respect to the establishment of any Court or the appointment
of any Judge or officer there-under, or with respect to the person by whom, or the time
when, or the place where, or the manner in which, or the fees for which, anything is to be
done under the Act or Regulation is given as soon as the act is passed, though not
immediately into force but shall not take effect till the commencement of the Act or
Regulation.

4.

Section 23 – Provisions applicable to making of rules or bye-laws after previous
publications
Where, by any Central Act or Regulation, a power to make rules or bye¬laws is expressed
to be given subject to the condition of the rules or bye-laws being made after previous
publication, then the following provisions shall apply, namely:a.
The authority having power to make the rules or bye-laws shall publish a draft of the
proposed rules or bye-laws for the information of persons likely to be affected
thereby.
b.
The publication shall be made in such manner as that authority deems to be
sufficient, or, if the condition with respect to previous publication so requires, in such
manner as the Government concerned prescribes.
c.
A notice shall be published with the draft specifying a date on or after which the draft
will be taken into consideration.
d.
The authority having power to make the rules or bye-laws shall consider the
objections and suggestions of the authority whose sanction, approval or
concurrence is required with respect to the draft before the date so specified.
e.
The publication in the Official Gazette of a rule or bye-law shall be conclusive proof
that the rule or bye-laws has been duly made.

5.

Section 24 – Continuation of orders etc, issued under enactments repealed and reenacted
Where any Central Act or Regulation, is, after, the commencement of this Act, repealed
and re-enacted with or without modification, then unless it is otherwise expressly provided
any appointment notification, order, scheme, rule, form or bye-law, made or issued under
the repealed Act, continue in force, and be deemed to have been made or issued under
the notification, order, scheme, rule, form or bye-law, made or issued under the provisions
so re-enacted and when any Central Act or Regulation.
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MISCELLANEOUS
1.
Section 25 – Recovery of Fines
Section 63 to 70 of the Indian Penal Code and the provisions of the Code of Criminal
Procedure for the time being in force in relation to the issue and the execution of warrants
for the levy of fines shall apply to all fines imposed under any Act, Regulation, rule or byelaws, unless the Act, Regulation, rule or bye-law contains an express provision to the
contrary.
2.

Section 26 – Provision as to offence punishable under two or more enactments
Where an act or omission constitutes an offence under two or more enactments, then the
offender shall be liable to be prosecuted and punished under either or any of those
enactments, but shall not be punished twice for the same offence.

3.

Section 27 – Meaning of Service by post
Where any legislation or regulation requires any document to be served by post, then
unless a different intention appears, the service shall be deemed to be effected by:
a.
Properly addressing
b.
Pre paying
c.
Posting by registered post
A letter containing the document to have been effected at the time at which the letter
would be delivered in the ordinary course of post.

4.

Section 3 (28) – Citation of enactments
a.
In any Central Act or Regulation, and in any rule, bye law, instrument or document,
made under, or with reference to any such Act or Regulation, any enactment may be
cited by reference to the title or short title (if any) conferred thereon or by reference
to the number and years thereof, and any provision in an enactment may be cited by
reference to the section or sub-section of the enactment in which the provision is
contained.
b.
In this Act and in any Central Act or Regulation made after the commencement of
this Act, a description or citation of a portion of another enactment shall, unless a
different intention appears, be construed as including the word, section or other part
mentioned or referred to as forming the beginning and as forming the end of the
portion comprised in the description or citation.

5.

Section 29 – Saving for previous enactments, rules and bye laws
The provisions of this Act respecting the construction of Acts, Regulations, rules or byelaws made after commencement of this Act shall not affect the construction of any Act,
Regulation, rule or bye-law is continued or amended by an Act, Regulation, rule or byelaw made after the commencement of this Act.

6.

Section 30 – Application of Act to Ordinances
In this Act the expression Central Act, wherever it occurs, except in Section 5 and the
word “Act” in clauses (9), (13), (25), (40), (43), (53) and (54) of section 3 and in section 25
shall be deemed to include Ordinance made and promulgated (published) by the
Governor General under section 23 of the Indian Councils Act, 1861 or section 72 of the
Government of India Act, 1915, or section 42 of the Government of India Act, 1935 and an
Ordinance promulgated by the President under article 123 of the Constitution.
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QUESTIONS
1.

What is "Financial Year" under the General Clauses Act, 1897?

2.

What is "Immovable Property" under the General Clauses Act, 1897?

3.

As per the provisions of the Companies Act, 2013, a whole time Key Managerial Personnel
(KMP) shall not hold office in more than one company except its subsidiary company at the
same time. Referring to the Section 13 of the General Clauses Act, 1897, examine whether a
whole time KMP can be appointed in more than one subsidiary companies?

4.

A notice when required under the Statutory rules to be sent by "registered post acknowledgment
due" is instead sent by "registered post" only whether the protection of presumption regarding
serving of notice by "registered post" under the General Clauses Act is tenable? Referring to the
provisions of the General Clauses Act, 1897, examine the validity of such notice in this case.

ANSWERS
1.

According to Section 3(21) of the General Clauses Act, 1897, 'Financial Year' shall mean the
year commencing on the first day of April.
The term year has been defined under Section 3(66) as a year reckoned according to the British
calendar. Thus as per General Clauses Act, Year means calendar year which starts from
January to December.
Hence, in view of the both above definitions, it can be concluded that Financial Year is a year
which starts from first day of April to the end of March.

2.

According to Section 3(26) of the General Clauses Act, 1897, 'Immovable Property' shall
include:
(i)
Land,
(ii) Benefits to arise out of land, and
(iii) Things attached to the earth, or permanently fastened to anything attached to the earth.
For example, trees are immovable property because trees are benefits arise out of the land and
attached to the earth. However, timber is not immovable property as the same are not
permanently attached to the earth. In the same manner, buildings are immovable property.

3.

Section 203(3) of the Companies Act, 2013 provides that whole time key managerial personnel
shall not hold office in more than one company except in its subsidiary company at the same
time. With respect to the issue that whether a whole time KMP of holding company be
appointed in more then one subsidiary companies or can be appointed in only one subsidiary
company.
It can be noted that Section 13 of General Clauses Act, 1897 provides that the word 'singular'
shall include the 'plural', unless there is anything repugnant to the subject or the context.
Thus, a whole time key managerial personnel may hold office in more than one subsidiary
company as per the present law.

4.

As per the provisions of Section 27 of the General Clauses Act, 1897, where any legislation or
regulation requires any document to be served by post, then unless a different intention
appears, the service shall be deemed to be effected by:
(iv) properly addressing,
(v) pre-paying, and
(vi) posting by registered post
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A letter containing the document to have been effected at the time at which the letter would be
delivered in the ordinary course of post.
Therefore, in view of the above provision, since, the statutory rules itself provides about the
service of notice that a notice when required under said statutory rules to be sent by 'registered
post acknowledgement due', then, if notice was sent by 'registered post' only it will not be the
compliance of said rules. However, if such provision was not provided by such statutory rules,
then service of notice if by registered post only shall be deemed to be effected.
Furthermore, a notice when required under the statutory rules to be sent by 'registered post
acknowledgement due' is instead sent by 'registered post' only, the protection of presumption
regarding serving of notice under 'registered post' under this section of the Act neither tenable
not based upon sound exposition of law.
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CHAPTER 4
INTERPRETATION OF STATUTES
STATUTES

•

MEANING OF 'STATUTE’:

A statute has been defined as 'the written will of the legislature'. A Statute is
a law established by the act of legislative power, i.e., an Act of legislature.

The Constitution of India does not use the term 'Statute' but it uses the term
'law’, 'Law' includes any ordinance, order, bye-law, rule, regulations, notification,
custom or usage having the force of law.

Thus, Statute or law generally means the laws and regulations of every sort
without considering the source from which they emanate.

•

MEANING OF 'INTERPRETATION':

Interpretation is the process of ascertaining the true meaning of the words
used in a Statute.

When the language of a Statute is clear, there is no need for the rules of
interpretation.
But, in certain cases more than one meaning may be derived from the same
word or sentence. It is therefore necessary to interpret the Statute to find out the
real meaning of the statute.

In a case, the Supreme Court observed that principles of interpretation can be
applied only if there is an ambiguity in provisions; but it is not permissible first to
create an artificial ambiguity and then try to resolve the ambiguity by resort to
some general principles.

•

DOCUMENT

Generally understood, a document is a paper or other material thing giving
information, proof or evidence of anything. The Law defines ‘document’ in a
more technical form. Section 3 of the Indian Evidence Act, 1872 states that
‘document’ means any matter expressed or described upon any substance by
means of letters, figures or marks or by more than one of those means, intended
to be used, or which may be used, for the purpose of recording that matter.
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Generally, documents comprise of following four elements :
a)
b)

c)
d)

Matter—This is the first element. Its usage with the word “any” shows that
the definition of document is comprehensive.
Record—This second element must be certain mutual or mechanical
device employed on the substance. It must be by writing, expression or
description.
Substance—This is the third element on which a mental or intellectual
elements comes to find a permanent form.
Means—This represents forth element by which such permanent form is
acquired and those can be letters, any figures, marks, symbols which can
be used to communicate between two persons.

•

INTERPRETATION AND CONSTRUCTION

The cardinal rule of construction of a statute is to read it literally, which means
by giving to the words used by the legislature their ordinary, natural and
grammatical meaning. If such reading leads to absurdity and the words are
susceptible of another meaning, the court may adopt the same. If no such
alternative construction is possible, the court must adopt the ordinary rules of
literal interpretation.

Whereas cardinal law of interpretation is that if the language is simple and
unambiguous, it is to be read with the clear intention of the legislation.

Difference between Interpretation and Construction :
Interpretation differs from construction. Interpretation is of finding out the true
sense of any form and the construction is the drawing of conclusion respecting
subjects that lie beyond the direct expression of the text.
Where the Court adheres to the plain meaning of the language used by the
legislature, it would be ‘interpretation’ of the words, but where the meaning is not
plain, the court has to decide whether the wording was meant to cover the
situation before the court. Here the court would be resorting to what is called
‘construction’.

•

PROCESS OF INTERPRETATION
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RULE OF INTERPRETATION:

(A) Primary rules:
1. Rule of Literal Construction,
2. Rule of Reasonable Construction,
3. Rule of Beneficial Construction,
4. Rule of Harmonious Construction,
5. Rule of Exceptional Construction,
6. Rule of Ejusdem Generis

(B) Secondary rules:
1. Noncitur a Sociis,
2. Expressio Unis Est Exclusio Alterius,
3. Contemporanea Expositio

(A) Primary rules:
1. Rule of literal construction
1. Meaning of the word is clear: Where the words are clear, the language is plain,
and only one meaning can be derived, then the words should be followed literally.
If there is no ambiguity, it would mean that the language used speaks the mind of
the Parliament and there is no need to look somewhere else to discover the true
intention and meaning of the words used.
The rule is called as 'litera legis', i.e., literal construction of law.
The Court should adopt Iiteral interpretation, unless the language is ambiguous, or
literal sense would give rise to an anomaly or defeat the purpose of the Act.
2. Grammatical meaning: The language used in a Statute must be construed
according to the rules of grammar unless the language is ambiguous or its literal
sense gives rise to any anomaly.
3. Ordinary meaning: A Statute must be interpreted according to the clear words
used. The words and sentences of a Statute must be given their ordinary and
natural meaning.
4. Technical meaning: It is presumed that words and phrases in a technical
legislation have a technical meaning and hence to be interpreted accordingly.
However, if a word has no technical meaning, it is given the ordinary meaning.
5. Trade meaning: If a provision relates to a particular trade, the words used therein
must be given that meaning which everybody conversant with that trade
understands. Such meaning may differ from the ordinary or popular meaning.
6. Implications of the rule
(a) Every word to be given a meaning: Legislation is not expected to waste its
words. Every word contained in a Statute is inserted for some purpose. An
interpretation that would render ineffective any other part of the Statute would
not be accepted. A part of a section cannot be so construed to render the
proviso to that section redundant.
(b) Courts cannot legislate: If a matter has not been provided for in a Statute, it
cannot be supplied by the Courts even if the Court finds that it should have
been so provided. Supplying a meaning by the Court would amount to creating
a legislation and not interpretation.
(c) No reference to legal decisions: Literal construction involves arriving at the
meaning of the words without reference to legal decision.
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2. Rule of Reasonable construction

1. Narrow interpretation fails to achieve the purpose: Where the words of a
Statute appear to be prima facie clear and unambiguous, but on close scrutiny
they may turn out to be deficient in carrying out the intention of the legislature,
reasonable construction should be resorted. If the ordinary meaning contradicts
with the apparent purpose of the enactment, the Court may modify the meaning of
the words and even the structure of the sentence
2. Giving effect to the intention of the legislature: While interpreting a Statute, it is
the duty of the Court to find out the intention of the Statute. It has to look into the
circumstances, which prevailed at the time when the Statute was passed and
which necessitated the passing of the Statute. The intention may also be
ascertained from the context, scheme and design of the Statute.
3. Sensible meaning: The words of a statute must be constructed so as to lead to a
rational, fair and sensible meaning. Ordinarily, the words of a Statute are given
their ordinary and natural meaning. However, if the words are ambiguous, an
attempt must be made to discover the intent of the legislature.

3. Haydon's Rule of Interpretation or "The Mischief Rule" or Rule of Beneficial
Construction of this rule
1. Ambiguous words: Haydon's Rule may be applied if the words used in a Statue
are ambiguous and are capable of more than one meaning.
2. Literal interpretation defeats the object of the Act: If giving literal meaning to
the words would defeat the object of the legislature, the Court may depart from
the dictionary meaning and instead give it a meaning which will advance the
remedy and suppress the mischief. The modern positive approach is to have a
purposeful construction, i.e., to effectuate the object and purpose of the Act.
3. Extended meaning is required: If the object of a Statue is public safety, words
can be given a more extended meaning as compared to their ordinary meaning
to give effect to that object. Similarly, the words in a penal Statute can be given a
more extended meaning in order to suppress the mischief.
Essence of the rule/Methodology
1. Consideration of background of the statute: The Court shall consider the
historical background of the Statute, common law before the Statute was enacted
and the mischief, which the Statute intended to remedy. In particular, the Court
shall consider the following four matters:
(a) What was the law before making of the Act?
(b) What was the mischief or defect, which the law did not provide?
(c) What is the remedy that the Act has provided?
(d) What is the reason for the remedy?
2. Suppress the mischief and advance the remedy: After the Court has
considered the above four matters, the rule requires the Court to adopt that
construction which will suppress the mischief and advance the remedy. The plain
meaning of the words may be departed from and a purposeful and functional
interpretation may be resorted to, if it results in advancement of the object and
purpose of the enactment. It would reflect the intention of the Parliament and
avoid absurdity.
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4. Rule of Harmonious Construction

Basis of the Rule:
When there is a conflict between two or more provisions, harmonious construction is
to be adopted. The conflict must be real and not apparent.
A Statute is passed as a whole. It has one general purpose and intent. Therefore, it
has to be read as a whole.
The interpretation consistent with all the provisions of the Act must be adopted. It
should not be lightly assumed that the Parliament has given something with one hand,
which it took with another.
Essence of Harmonious Construction:
1. Provisions to be reconciled: Where two provisions relate to the same subject
matter, these should be reconciled and effect must be given to both of them. Any
inconstancy either within a section or between two different sections of a Statute
must be avoided.
2. Act to be read as a whole: A Statute should be first read as a whole. Then, it must
be read section-by-section, clause-by-clause and word-by-word. It would enable
the discovery of the true meaning of each section, clause and word and how these
sections, clauses and words fit into the scheme of the Act. No part of a Statute can
be construed in isolation.
Harmonious construction - Methodology:
1. Harmonize the provisions: The Supreme Court discussed the application of the
rule of harmonious interpretation in Sultana Begum v. Prem Chand Jain 1997, and
summed up the rule as under:
(a) If the two provisions appear to be conflicting with each other, harmonious
interpretation should be adopted. Any head-on clash between them should be
avoided.
(b) If it is not possible to harmonize the two conflicting provisions, they should be
so interpreted that effect is given to all of them.
(c) One section shall not be allowed to defeat the other provisions of the Act unless
it is impossible to harmonize them or to give effect to all the provisions. An
interpretation which reduces one of the provisions to a dead letter is not
harmonious interpretation.
2. Course of action if it is impossible to harmonize: If it is impossible to harmonize
the two conflicting provisions, the recourse shall be as follows:
(a) The provision enacted or amended latter in point of time shall prevail.
(b) The Court shall find out which provision is more general and which is more
specific. The more general provision shall be so construed as to exclude
the more specific provision.
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5. Rule of Exceptional Construction

The rule of exceptional construction may be studied under the following heads:

(a)Common
(e)Distinction (f)Judging a
(b)Construction (c)Construction (d)Construction
Sense
between
of the word of the word
provision as
of
words
Rule
directory
‘shall’
or
'may'
mandatory
'and' and 'or'
and
'must'
or directory
mandatory
(a)Common Sense Rule:
Full effect must be given to every word contained in a Statute. However, words in a Statute
may be eliminated if no sensible meaning can be drawn.
As such, where certain words are capable of only one interpretation but that interpretation
would defeat the real object of an enactment, such words may be eliminated.
(b)Construction of words 'and' and 'or':
The word 'and' is normally conjunctive, i.e., if two provisions are separated by the
conjunction 'and', requirements of both the provisions should be satisfied. If two clauses are
separated by the word 'or', satisfying the requirements of any of the two clauses would be
sufficient.
(c)Construction of the word 'may'
Directory force: The word 'may' is generally construed to have a directory force only.
6. Rule
of Ejusdem
Mandatory
force:Generis
The word 'may' has a mandatory force in the following cases:
(a) Where the subject involves a discretion coupled with an obligation, i.e., when a power is
given, there is duty to discharge the obligation.
(b)Where a remedy will be advanced and mischief will be suppressed.
(c)Where the word 'may' has been used in the Statute as a matter of pure conventional
courtesy.
(d)Where giving a directory significance to the word 'may' will defeat the very object of the
Act or cause material danger to the public or result in denial of benefit to the public.
(d)Construction of the word ‘shall’ or 'must'
Mandatory force: The word 'shall' is ordinarily construed to have a mandatory force. Where
a provision in the Statute provides for a specific penalty, the Court has no discretion to
determine whether such provision is directory or mandatory. It is to be taken as mandatory
provision.
Directory force: The word 'shall' has a directory force (a) where it has been used against
the Government, unless a contrary intention is manifest in the Statute; or (b) where the
intention of the legislature so demands; or (c) where giving it a mandatory interpretation
would result in absurd results.

: 255 :

INTER C.A. - LAW

J.K. SHAH CLASSES

(e) Judging a provision as mandatory or directory
Whether a provision is a mere direction or a mandatory command depends upon
the purpose of the Act, the intention of the legislature and general inconvenience to
the public. The Court shall look at the substance and not merely the form. Following
generalizations may be drawn:
(a) Prohibitory provisions (i.e., use of negative,, words in a provision) imply that
the provision is mandatory.
(b) If the non-compliance of a provision results in penalty, it implies mandatory
intention of the Statute.
(c) If a provision gives a power coupled with a duty, it is mandatory in nature.
(d) If no public policy is involved, the procedure is treated only as directory.
(e) Provisions enacted to prevent fraud and mischief is held as mandatory.

6. Rule of Ejusdem Generis
Applicability of the Rule:
For application of the rule, all the following conditions need to be satisfied:
(a) There must be an enumeration of certain specific words.
(b) The specific words contained in the enumeration must constitute a class or
category.
(c) The general words must follow the specific words.
(d) The specific words must be of the same kind or nature.
(e) The specific words must not exhaust the whole category.
(f) There is nothing to show that a wider sense was intended.
Meaning of the rule
1. The term 'Ejusdem Generis’ means of the same class or species'.
2. The rule states that general words following specific words are to be construed
with reference to the words preceding them.
3. Where a Statute uses the words 'such as oxen, bulls, goat, cows, buffaloes,
sheep, horses, etc.’, the word 'etc' cannot include wild animals like lion and tiger.
Also, all domestic animals would not be covered. The illustrations given relate to
all four legged animals and hence other domestic animals like dogs, cats etc. can
be included but not cock or hen has no similarity with the illustrations of other
domestic animals given
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(B) Secondary Rules:
1.

Expression Unius Est Exclusio Alterius
a) The maxim means that express mention of one thing implies the exclusion of
another.
b) As per this maxim, if two or more things belonging to a particular class are
mentioned, other members of that class are silently excluded.
Examples:
i. Where a Statute refers to 'lands, house and coal Tines, other mines except
coal mine are excluded and 'other mines' cannot be made to fall within the
general term 'lands'.
ii. Where a Statute seeks to regulate 'land and buildings' and then makes
provision for land, without mentioning 'building', then it may be interpreted
that provision excludes 'buildings' from its operation.

2.

Noscitur A Sociis (Construction of associated words)
a) The meaning of a word is derived from its associate words, i.e., the meaning
of a word is to be judged by the company it keeps. The words in a Statute are
construed with reference to the words found in immediate connection with
them.
b) If two or more words which are capable of analogous (similar or parallel)
meaning are grouped together, they should be understood in cognate sense,
i.e., they take their colour from each other and are given a similar or related
meaning.
Example: In construing the words 'cosmetics, perfumery and toilet goods',
the word 'perfumery' can only refer to such articles of perfumery, as are used
as cosmetics and toilet goods. Thus it cannot cover 'cooler perfumes'.

3.

Contemporanea Expositio
a) Usage in the past: The maxim 'Contemporanea Expositio' means
interpreting a Statute by reference to the exposition it has received from
contemporary authority. Where the language is ambiguous, the Court shall
pay due regard to the interpretation that the language of the Act has received
over a long period of time.
b) Statute as enacted is relevant: The best way to interpret a document is to
read it as it would have been read when made. Old Statutes and documents
should be as it would have been read when made. Old Statutes and
documents should be interpreted, as they would have been when they were
enacted or written
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AIDS OF INTERPRETATION

(A) Internal Aids:
1. Title,
2. Preamble,
3. Headings & title of chapter
4. Marginal notes
5. Definitional Clauses
6. Illustrations
7. Proviso
8. Explanation
9. Schedules
10. Read the Statute as a Whole

(B) External Aids:
1.
2.
3.
4.
5.
6.

Historical setting
Consolidating Statutes and previous law.
Usage
Earlier & Later Acts and Analogous Acts
Dictionary Definitions
Use of Foreign Decisions

Internal Aids of Interpretation
(1)

Title
1.
The purpose of short title is to identify the enactment and not to describe it.
Short title is not used for interpreting the Statute.
2.
The long title is a part of the Act and describes it. It may be legitimately used
for ascertaining the scope of the Act and interpreting it. It may be used to
resolve any ambiguity, but it cannot modify the plain language of the Act. It
cannot over-ride the clear meaning of the enactment. The true nature of a
law is determined not by the name given to it but by its substance.

(2)

Preamble
1.
The preamble expresses the (scope) and (object) of the Act. It is a part of
the Act. It state the reasons for creation of the Act and the evil which it
wants to suppress.
2.
If the wording of a Statute is ambiguous, the preamble can and ought to be
referred to ascertain the object and scope of the Act, in order to arrive at the
proper construction. It can explain and elucidate the enactment.

(3) Headings and title of a chapter
1.
A number of sections covering a particular subject are grouped together in
the form of a chapter. Each chapter is given a heading, which represents
the subject matter dealt with the chapter.
2.
The headings may be referred to for the purpose of construction of the
enactment or its parts. However, headings cannot restrict the clear meaning
of an enactment. Further, heading to one group of sections cannot be used
to interpret another group of sections.
3.
There is a controversy regarding the weight age to be given to headings
while interpreting a Statute.
The position is as under:
(a) According to one view, a heading is a preamble to the provisions following it
and therefore the heading is treated as a key to interpretation of sections
covered by it.
(b) The other view considers that heading may be referred to only when the
enacting words are ambiguous.
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(4)

(5)

Marginal notes
1.
Generally, marginal notes are printed at the left hand margin of the sections
in an enactment. But, Acts published by private publishers show the
marginal notes at the top of the section. Marginal notes are essentially a
heading/title to the section. Marginal notes summarize the effect of a
section.
2.
In India, the Courts have given different views regarding the use of marginal
notes in construction of a Statute. Many Courts have held that marginal
notes cannot be referred to for the purpose of constructing a Statute.
However, certain Courts have held that marginal notes may be used to
understand the legislative intent, if the words of a Statute are ambiguous.
But marginal notes cannot limit or restrict the meaning of clear words used
in the section. For example, Section 22 of SICA uses the term 'proceedings'
whereas the marginal notes use the term 'legal proceedings'. It has been
held that section 22 would apply to all proceedings not only to legal
proceedings; Marginal notes cannot restrict the meaning of the word
'proceedings'.
Definitional Clauses
Statutory definition

1.

A definition clause performs the following two functions: (a) It acts as a key
to proper interpretation and thus avoids ambiguities, (b) It shortens the
language and avoids repetition.
2.
Where the meaning of a word or expression is defined in a Statute, it_ is
that meaning alone which must be given to it. The Court cannot ignore the
statutory definition and speculate as to what should be the true meaning of
the expression, unless there is anything repugnant in the context.
3.
A word defined in the Act bears the same meaning throughout the Act,
unless by doing so any repugnancy is created in the subject or context.
4.
Where a definition includes the words 'unless the context otherwise
require1, it means that the given definition would be applied whenever that
define word is used in the body of the Statute. But, where the context
makes the given definition inapplicable, the defined word has to be given a
different meaning. Even where the defined words in a Statute do not
contain the words 'unless the context otherwise require', such a qualification
is always implied.
5.
Where the language used in the definition itself is ambiguous, the definition
should be construed in the light of the purpose of the Act and having regard
to the ordinary connotation of the word defined.
Exhaustive definition
1.
When a word is defined to 'mean' something, the definition is prima facie
restrictive and exhaustive & the meaning of such word must be restricted to
the meaning given in the definitional clause.
2.
Where a definition is in the form of 'mean and include' something, the
definition is exhaustive and restrictive.
Inclusive definition
1.
Where an expression is defined to 'include' something, the definition is
prima facie extensive and its meaning can also include something else in
addition to the meanin0g assigned to it in the definitional clause.
2.
A definition in the form of 'is deemed to include' is an inclusive definition. As
such, a legal fiction is created and the expression is deemed to include
something, which it actually does not mean, when construed in a literal
sense.
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(6)

Illustrations
1.
Illustrations are examples appended to a section. Illustrations are inserted
to clarify the scope and object of the section. Where the language of a
section is likely to perplex an ordinary reader, the legislature adds
illustrations so as to explain the purpose, of the section. Illustrations follow
the text of the section and do not form part of the section. However,
illustrations form part of the Statute.
2.
Illustrations are considered in constructing a neither curtail nor expand the
ambit of the section. If there is a conflict between the section and
illustration, the section will prevail.

(7)

Proviso
1.
The normal function of a proviso is to except something out of the enactment
or to qualify something stated in the enactment which would be within its
purview if the proviso were not there. The effect of the proviso is to qualify
the preceding enactment which is expressed in terms which are too general.
As a general rule, a proviso is added to an enactment to qualify or create an
exception to what is in the enactment.
2.
Distinction between Proviso, exception and saving Clause
There is said to exist difference between provisions worded as ‘proviso’,
’Exception’, or ‘Saving Clause’.

'Exception' is intended to restrain the enacting clause to particular
cases.

'Proviso' is used to remove special cases from general enactment and
provide for them specially.

'Saving clause' is used to preserve from destruction certain rights,
remedies or privileges already existing

(8)

Explanation
1.
An explanation is generally a clarification of the legislative mind. It explains
the meaning of the words contained in the section.
2.
An explanation to a section is not a substantive provision. It should be so
construed as to remove any ambiguity in the main section. It cannot be so
construed as to widen the ambit of the section.
3.
Object of an explanation: The purpose of explanation is to
(a) include something within a section or to exclude something from it; or
(b) clarify any ambiguity in the main section; or
(c) explain the meaning of the section; or
(d) make the main section more meaningful and purposeful.

(9)

Schedules
The Schedules form part of an Act. Therefore, they must be read together with the
Act for all purposes of construction. However, the expressions in the Schedule
cannot control or prevail over the expression in the enactment. If there appears to
be any inconsistency between the schedule and the enactment, the enactment
shall always prevail. They soften contain details and forms for working out the
policy underlying the sections of the statute for example schedules appended to
the Companies Act, 2013.

: 260 :

INTER C.A. - LAW

J.K. SHAH CLASSES
(10) Read the Statute as a Whole

It is the elementary principle that construction of a statute is to be made of all its
parts taken together and not of one part only.
For example, if one section of an Act requires ‘notice’ should be given, then a
verbal notice would generally be sufficient. But, if another section provides that
‘notice’ should be ‘served’ on the person or ‘left’ with him, or in a particular manner
or place, then it would obviously indicate that a written notice was intended.

External Aids of Interpretation
(1)

Historical setting:
The history of the external circumstances which led to the enactment in question
is of much significance in construing any enactment. We have, for this purpose, to
take help from all those external or historical facts which are necessary in the
understanding and comprehension of the subject matter and the scope and object
of the enactment. History in general and Parliamentary History in particular,
ancient statutes, contemporary or other authentic works and writings all are
relevant in interpreting and construing an Act.

(2)

Consolidating Statutes & Previous Law :
The Preambles to many statutes contain expressions such as “An Act to
consolidate” the previous law, etc. In such a case, the Courts may stick to the
presumption that it is not intended to alter the law. They may solve doubtful points
in the statute with the aid of such presumption in intention, rejecting the literal
construction.

(3)

Usage :
Usage is also sometimes taken into consideration in construing an Act. The acts
done under a statute provide quite often the key to the statute itself. It is well
known that where the meaning of the language in a statute is doubtful, usage –
how that language has been interpreted and acted upon over a long period – may
determine its true meaning. It has been emphasized that when a legislative
measure
of doubtful meaning has, for several years, received an interpretation which has
generally been acted upon by the public, the Courts should be following that
unless there are reasons for not following it.

(4)

Earlier & Later Acts and Analogous Acts:

Exposition of One Act by Language of Another :
The general principle is that where there are different statutes in ‘parimateria’
(i.e. in an analogous case), though made at different times, or even expired
and not referring to each other, they shall be taken and construed together
as one system and as explanatory of each other.

Where the later of the two Acts provides that the earlier Act should, so far as
consistent, be construed as one with it then an enactment in the later statute
that nothing therein should include debentures was held to exclude
debentures from the earlier statute as well.

Where a single section of one Act (say, Act ‘A’) is incorporated into another
statute (say Act ‘B’), it must be read in the sense which it bore in the original
Act from which it is taken consequently, it would be legitimate to refer to all
the rest of Act ‘A’ to ascertain what that Section means, though one Section
alone is incorporated in the new Act (Act ‘B’).
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Reference to Repealed Act : Where a part of an Act has been repealed, it
loses its operative force. Nevertheless, such a repealed part of the Act may
still be taken into account for construing the unrepealed part. This is so
because it is part of the history of the new Act.

(5)

Dictionary Definitions :

First we have to refer to the Act in question to find outif any particular word
or expression is defined in it. Where we find that a word is not defined in the
Act itself, we may refer to dictionaries to find out the general sense in which
that word is commonly understood.

However, in selecting one out of the several meanings of a word, we must
always take into consideration the context in which it is used in the Act.

Further, judicial decisions laying down the meaning of words in construing
statutes in ‘pari materia’ will have greater weight than the meaning furnished
by dictionaries. However, for technical terms reference may be made to
technical dictionaries.

(6)

Use of Foreign Decisions:
Foreign decisions of countries following the same system of jurisprudence as
ours and given on laws similar to ours can be legitimately used for construing our
own Acts. However, prime importance is always to be given to the language of
the Indian statute. Further, where guidance can be obtained from Indian
decisions, reference to foreign decisions may become unnecessary.

RULES OF INTERPRETATION/CONSTRUCTION OF DEEDS AND DOCUMENTS

1. Find out what a reasonable man, who has taken care to inform himself of the
surrounding circumstances of a deed or a document, and of its scope and
intendments, would understand by the words used in that deed or document.
2. The same word cannot have two different meanings in the same document, unless
the context compels the adoption of such a rule.
3. Ascertain the intention of the parties to the instrument after considering all the
words in the document/deed concerned in their ordinary, natural sense. For this
purpose, the relevant portions of the document have to be considered as a whole.
The circumstances in which the particular words had been used have also to be
taken into account. Very often, the status and training of the parties using the words
have also to be taken into account as the same words may be used by an ordinary
person in one sense and by a trained person or a specialist in quite another special
sense. It has also to be considered that very many words are used in more than
one sense. It may happen that the same word understood in one sense will give
effect to all the clauses in the deed while taken in another sense might render one
or more of the clauses ineffective. In such a case the word should be understood in
the former and not the latter sense.
4. It may also happen that there is a conflict between two or more clauses of the
same document. An effort must be made to resolve the conflict by interpreting the
clauses so that all the clauses are given effect to. If, however, it is not possible to
give effect to all of them, then it is the earlier clause that will over-ride the latter one.
Similarly, if one part of the document is in conflict with another part, an attempt
should always be made to read the two parts of the document harmoniously, if
possible. If that is not possible, then the earlier part will prevail over the latter one
which should, therefore, be disregarded.
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QUESTIONS
1.

Explain the rule of ‘beneficial construction’ while interpreting the statutes quoting
an example.

2.

Explain the principles of “grammatical interpretation” and “logical interpretation” of
a Statute. What are the duties of a court in this regard?

3.

(i)
(ii)
(iii)

4.

Gaurav Textile Company Limited has entered into a contract with a Company. You
are invited to read and interpret the document of contract. What rules of
interpretation of deeds and documents would you apply while doing so?

5.

How will you interpret the definitions in a statute, if the following words are used in
a Statute ?
(i) means, (ii) includes
Give one illustration for each of the above from statutes you are familiar with.

What is the effect of proviso?
Does it qualify the main provisions of an enactment?
Does an explanation added to a section widen the ambit of a section?
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